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Breaking up is hard to do
This editorial is written the day after 17.4 million Brit-
ons and Northern Irish (51.9% of the electorate, includ-
ing Gibraltar) voted to become the second country to
leave the EU (Greenland, which joined the EC simulta-
neously with the UK in 1973, left in 1985 following a
53% referendum vote in 1982, but are rumored to be
reconsidering). Assuming Parliament goes along with
the outcome of the referendum and that the UK sends
the Council of Ministers an Article 50 notice, we will be
breaking up. As Neil Sedaka reminded us in 1962, this
is a hard thing to do.

The remainder of the EU has a lot to learn from the UK
in the field of employment law. Let me single out one
area in which the British lead the way: equal treatment.
As this issue of EELC illustrates, equal treatment or, if
you will, discrimination, has become the main topic of
the cases reported in EELC. No less than eight out of
the 16 case reports published in this issue deal with dis-
crimination (including harassment). Where transfer of
undertakings was the most written on topic when EELC
was launched in 2009, discrimination is now the hottest
issue. Not only have the British been at the forefront of
the development of this recent branch of employment
law, their thinking on the subject is at a more funda-
mental level than that in most other Member States.
This edition of EELC contains two good examples of
what I mean: Donkor v Royal Bank of Scotland and
Naeem v Secteraty of State for Justice. How likely is it
that continental employee would bring a discrimination
claim, as did Mr Donkor, on account of not having been
selected for redundancy? Which continental court has
analyzed the concept of indirect discrimination as deep-
ly as the Employment Tribunal, EAT and Court of
Appeal (three instances!) did in Naeem? Courts in at
least some other Member States, if not all, regularly skip
the process of identifying the (real or hypothetic) com-
parator, a process British courts apply rigorously. I cer-
tainly hope that the readers of EELC will be able to
benefit from the insights of British courts on matters of
discrimination even after the UK has left the EU.

Fortunately, the Irish are staying in the EU, so that ECJ
judgments will continue being published in the global
lingua franca.

This edition of EELC contains reports of national judg-
ments that are certain to interest employment law pro-
fessionals all over Europe: on age, disability and racial
discrimination, harassment, non-competition, self-
employment, protection of union leaders, freedom of
speech, redundancy selection, maternity leave, transfer
of undertakings and sickness-related rights.

This is my last editorial. I too am breaking up. My task
as editor of EELC is being taken over by my distin-
guished Rotterdam colleague Zef Even.

Peter Vas Nunes, editor
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Case Reports

2016/19

Reference in a termination
letter to ‘retirement’ can
cost the employer dearly
(GE)

CONTRIBUTORS Paul Schreiner and
Dagmar Hellenkemper*

Summary

In businesses employing fewer than ten employees, the
rules on unfair dismissal do not apply. However, those
on discrimination do. This fact made it possible for the
63 year-old employee in this case to claim damages,
effectively for unfair dismissal. She had been dismissed
following a reduction in the available work. She was
selected for redundancy because she was less qualified
than her colleagues. However, her termination letter
mentioned that she had become “eligible for retire-
ment”. This remark created a presumption of age dis-
crimination, which the employer was not able to rebut.

Facts

The plaintiff, born in 1950, had been employed by the
defendant as a physician’s assistant in a private urology
practice since 1991. She was dismissed in 2013 at the
age of 63. At that time, the practice had four other
employees in addition to the plaintiff, some of whom
had different qualifications than hers. Her tasks includ-
ed appointment management, front desk management,
patient management and administrative work. She drew
blood and administered injections. By the time she was
dismissed, she was predominantly employed in the labo-
ratory. In 2013 the law changed. The new law, which
was to take effect on 1 January 2014, restricted laborato-
ry services to specialized laboratories. This development
caused the defendant to terminate the employment rela-

* Paul Schreiner and Dagmar Hellenkemper are lawyers with Luther
Rechtsanwaltsgesellschaft mbH, www.luther-lawfirm.com.

tionship in May 2013, giving notice effective 31 Decem-
ber 2013. In the termination letter, the defendant refer-
enced not only the need to restructure the practice, but
also the plaintiff’s pension entitlement, writing:

“[…] we have been working together closely for over 20
years now. […] In the meantime, you have become eli-
gible for retirement and we are starting a new phase in
the life of the practice too. We will see considerable
changes in the laboratory area next year. This requires a
restructuring of our practice.”

The plaintiff brought a claim seeking compensation.
The claim was based on the argument that the defend-
ant had discriminated against the plaintiff on the
grounds of age. The defendant denied having discrimi-
nated against her. It argued that the plaintiff had been
dismissed because it anticipated a decline of 70 to 80
percent in the number of chargeable laboratory services,
that it therefore needed fewer staff and that it had selec-
ted the plaintiff as the person to be made redundant
because she was less qualified than the other employees.
As for the reference to ‘retirement’, the defendant
explained that it had merely wanted to formulate the let-
ter of termination in a friendly and legally correct man-
ner.

Despite the defendant’s statement regarding an antici-
pated turnover reduction, it employed a new nurse, who
started working in January 2014.

The Labour Court in Leipzig and the Provincial Labour
Court of Saxony both dismissed the claim. The plaintiff
then appealed to the Federal Labour Court (BAG).

Judgment

In order to understand this case, it is necessary to give
some legal background. As a rule, employees in Germa-
ny are protected by the Unfair Dismissal Act. However,
this Act only applies where the establishment in which
the employee works has more than ten regularly
employed employees. In that case, a dismissal must be
‘socially justified’, which essentially means that the
youngest employees in terms of age and seniority are to
be dismissed before others. In smaller establishments,
on the other hand, a dismissal for economic reasons does
not have to fulfill the requirement of social selection. In
small establishments there is therefore no protection
against unfair dismissal.
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An employee in a small establishment does not lack pro-
tection against discrimination however, including
against age discrimination. Although employers must
observe the German Equal Treatment Act (‘AGG’),
which transposes Directive 2000/78/EC, but it is set-
tled law that in restructuring situations, older employees
who are close to retirement age may be paid lower sever-
ance compensation than their younger colleagues. The
courts are in agreement that such unequal treatment is
admissible under Section 10 AGG if it is objectively and
reasonably justified by a legitimate aim.

The BAG reasoned as follows. Although the defendant
claimed that the dismissal was based solely on the
employee’s qualifications, the fact was that the termina-
tion letter made reference to the plaintiff’s pension enti-
tlement, thereby suggesting that the dismissal was also
based on her reaching retirement age. This was enough
to create a presumption of age discrimination (Section
22 AGG). It fell upon the defendant to rebut this pre-
sumption by presenting evidence that the dismissal was
not in fact based on the plaintiff’s age. The defendant
failed to establish this. Thus, it was established that the
defendant had discriminated against her directly on the
grounds of age. The next step was to examine whether
the discrimination was objectively and reasonably justi-
fied, as provided in Section 10 AGG, which is an exact
translation of Article 6 of Directive 2000/78/EC.

The lower courts had reasoned that the defendant had
pursued a legitimate aim by protecting its younger
employees, who were not yet entitled to a pension,
against dismissal. In contrast, the BAG found that the
defendant had not presented a legitimate aim for the
unequal treatment. Legitimate aims within the meaning
of Article 6 of the directive, and hence also within the
meaning of Section 10 AGG, are social and labour mar-
ket aims of “a public interest nature’’.1 Since the
defendant’s only stated reason for selecting the plaintiff
for dismissal was that she was less qualified than the
other employees, the BAG concluded that the aim the
defendant had presented before the court was to retain
the more qualified employees. Reading the BAG’s rea-
soning, the impression arises that the BAG argues that
the employer basically wanted to reduce costs and mere-
ly wanted to get rid of this particular employee. Hence,
the BAG held that the defendant had acted solely in its
own interest, not in the public interest.

1. See the ECJ’s 2009 judgment in Age Concern (C-388/07), where it held
(at § 46) that: “It is apparent from Article 6(1) of Directive 2000/78
that the aims which may be considered ‘legitimate’ within the meaning
of that provision, and, consequently, appropriate for the purposes of
justifying derogation from the principle prohibiting discrimination on
grounds of age, are social policy objectives, such as those related to
employment policy, the labour market or vocational training. By their
public interest nature, those legitimate aims are distinguishable from
purely individual reasons particular to the employer’s situation, such as
cost reduction or improving competitiveness, although it cannot be
ruled out that a national rule may recognise, in the pursuit of those
legitimate aims, a certain degree of flexibility for employers”.

Section 134 of the German Civil Code (‘BGB’) provides
that a legal act that violates a statutory prohibition is
void. This means that, as the plaintiff’s dismissal was in
violation of Section 7 AGG, it was void and ineffective.
The AGG itself only contains a regulation providing
that contractual provisions violating the AGG are inva-
lid and void, but section 134 BGB extends that effect
also to unilateral measures such as a notice of termina-
tion. Therefore, the reason for the invalidity was techni-
cally to be found in the BGB.

The plaintiff claimed damages for the discrimination
she suffered. Section 15 AGG provides for compensa-
tion for discriminatory behaviour. This section is not
limited to dismissals on discriminatory grounds but cov-
ers discriminatory behaviour in general and states that,
in the event of discriminatory conduct, the employer
shall be obliged to compensate for damage arising from
it. Since the BGB held that the dismissal was invalid by
reason of the discrimination, hence establishing discrim-
inatory behaviour, it was in a position to grant damages
for discrimination. However, the BAG could not deter-
mine the amount the plaintiff was entitled to and there-
fore referred the matter back to the Provincial Labour
Court.

Commentary

This decision does not come as a surprise. The ground-
work had already been laid in 2014 in the BAG decision
reported in EELC 2014/4 (edition EELC 2014-1, page
12). In that case, an HIV-positive employee had been
dismissed in breach of the prohibition against discrimi-
nation on the grounds of (real or perceived) disability.
The BAG had no difficulty in finding that the dismissal
was unlawful. The challenge the court faced for the first
time in that case had to do with the remedy. Section
2(4) AGG provides that discriminatory dismissal can
attract only those remedies that are set forth in the“gen-
eral and specific provisions governing protection against
unfair dismissal”. This would mean literally that, as
there is no protection against unfair dismissal in estab-
lishments employing ten employees or less, there is no
remedy against discrimination in such establishments.2
This is why the BAG considered Section 134 BGB,
which is a general provision applicable to all contracts
between civil parties. It is not specific to dismissals. The
BAG has now made use of this fact a second time, with
the result that, though the Unfair Dismissal Act did not
apply, the BAG nevertheless found a way to provide a
victim of discrimination in a small establishment with,
effectively, the same dismissal protection as if that Act
had applied.

2. In the earlier case, the difficulty was that there was no unfair dismissal
protection where the employee had been employed for under six
months.
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This case, as so many other discrimination cases, is an
example of an employer using age in an attempt to
explain a dismissal decision in a friendly way and suffer-
ing for it in court. The employer’s intentions in dismiss-
ing an employee who would soon be retired anyway
(rather, say, a 40-year-old single mother of two) may
have been good. German law does not require an
employer to give reasons for a dismissal. Had the
employer in this case not made reference to pension eli-
gibility, the dismissal would have been valid and would
not have risked a claim for damages. Less can be more.

Comments from other
jurisdictions

Slovenia (Nives Slemenjak, Schoenherr): When the Slov-
enian Employment Relationship Act was introduced in
1990, it provided that retirement was a lawful reason to
terminate an employment relationship. However, the
Constitutional Court since found this to be unconstitu-
tional and the relevant provision was abolished. The
Constitutional Court reasoned that termination on
account of retirement means that the employment rela-
tionship ceases differently for individuals according to
their sex and age, since the right to retirement depends
on these two (personal) circumstances. As pointed out
by the Court, freedom to work, free choice of employ-
ment and access to every working post under the same
conditions means that termination of the employment
agreement should also be equally regulated under the
same conditions for all. Ergo, personal circumstances
(including age) should not be a basis for differentiation
when it comes to termination of the employment rela-
tionship.

The Netherlands (Peter Vas Nunes, BarentsKrans):
1. Had this urology practice been situated in The Neth-

erlands, where employers cannot simply dismiss
employees (not even in small businesses), the
employer would have applied to the court to termi-
nate the plaintiff’s employment. Had the court found
the employer’s reason for applying for dismissal to be
discriminatory, it would have turned down the appli-
cation, the employee would have kept her job, and
the employer would have had to dismiss one of her
younger, better qualified colleagues.

2. Would a Dutch court have found discriminatory
intent? I expect that the remark in the termination
letter (“you have become eligible for retirement”)
would have been sufficient for the court to accept a
prima facie presumption of direct age discrimination.
In an attempt to rebut this presumption, the employ-
er would have argued, as in this German case: “The
reason this employee has to leave is that we must
restructure for economic reasons, and she is the least
qualified of the staff. I did not want to hurt her by
telling her this reason. That is why I explained my
decision to select her for redundancy by reference to

her age, which is a more neutral reason than being the
least qualified of the staff”. I cannot say whether the
court would have accepted this as a sufficient rebut-
tal. I recall having seen cases where such an argument
was not accepted.

3. Not so long ago, age would have been seen as a “neu-
tral” reason for dismissal. Nowadays, employers are
more careful. Most are sufficiently aware of the dis-
crimination rules not to use age as a pretext for dis-
missal where the real reason is performance. In fact,
the opposite is more common: the employee uses
underperformance as a pretext where the real reason
is discriminatory, such as a recent Appeals Court case
where the employer did not renew the fixed-term
contract of an employee with a heart condition for
fear of the financial consequences of that condition,
which it supposed to be a disability, and claimed
(untruthfully, according to the employee) that the
reason for the non-renewal was underperformance.

4. An interesting aspect of this German case is that the
Bundesarbeitsgericht applied (an interpretation of)
Article 6 of Directive 2000/78, rightly so in my opin-
ion. Given that the unequal treatment at issue was
direct (“you have become eligible for retirement”),
the court could not apply the general objective justifi-
cation exception of Article 2 (2)(b), which only helps
as a defence against a claim of indirect unequal treat-
ment. As explained in the footnote to the author’s
case report, Article 6, as interpreted by the ECJ in
Age Concern, requires the legitimate aim underlying
an unequal treatment to be one of social policy, i.e. an
aim of a public interest nature (see also the UK case
report published in this issue of EELC as No. 22).
An individual employer’s aim of retaining the most
qualified employees in a redundancy situation does
not meet this requirement.

Subject: age discrimination

Parties: unknown

Court: Bundesarbeitsgericht (Federal Labour
Court)

Date: 23 July 2015

Case number: 6 AZR 457/14

Publication: www. bundesarbeitsgericht.de →
Entscheidungen → type case number in “Akten-
zeichen”
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2016/20

May employees move up
the salary ladder more
slowly at the start of their
career? (AT)

CONTRIBUTOR Marta J. Glowacka*

Summary

For the fourth time in seven years, an Austrian court
has asked the ECJ for guidance on the subject of age dis-
crimination in pay scales. In this latest case, the period
required to progress from step 1 to step 2 on the pay
scale was longer than the period needed to progress
from step 2 to step 3 and beyond. Does that constitute
age discrimination? The author argues that it does, and
that the arguments advanced to justify it are not valid.

Background

In order to understand this case it is necessary to recall
the ECJ’s judgments in the Hütter, Schmitzer and Star-
jakob cases. Those cases resulted from Austrian law on
the pay scales of public sector employees. An example of
a pay scale could be:

Step 1 100

Step 2 110

Step 3 120

Step 4 etc.

Let us suppose that a person without relevant experi-
ence is hired on step 1 and that the law, or the applica-
ble collective agreement, provides that employees climb
the pay scale at a rate of one step every two years. In this

* Dr. Marta J. Glowacka, LL.M. is an assistant professor at the Institute
for Austrian and European Labour Law and Social Security Law at Vien-
na University of Economics and Business, www.wu.ac.at.

example, the employee’s salary rises from 100 to 110
after two years of service, to 120 after a further two
years, and so on. In reality, the system is more complex,
but this example gives the general idea.
Austrian law as it stood before it was amended in 2011
(the ‘old law’) provided, briefly stated, that:
– service completed before the age of 18 did not count

for the purpose of determining the date from which
service was deemed to have started (the ‘reference
date’);

– higher education from the age of 18 counted as if the
person in question had already been employed.

Thus, for example, a person hired at age 16 and placed
on step 1 did not get his first pay raise till age 20, after
four years of service. On the other hand, a person who
went to university from age 18 till age 23 and was then
hired, started on step 3. Clearly, this system favoured
people with a higher education over those with a voca-
tional education and it disfavoured employees who star-
ted their career before age 18. There were two reasons
for this unequal treatment:
1. it made young apprentices cheaper, thereby encour-

aging employers to hire them;
2. it encouraged people to pursue higher education,

thereby reducing the shortage of qualified staff that
existed at the time.

In Hütter, the ECJ found this system to be incompatible
with Directive 2000/78. The case concerned two
employees with the same professional experience who
were hired by the same employer simultaneously and on
the same pay scale, but at different ages. Because of
their age difference, they were on different steps of the
pay scale and therefore earned different salaries.
In 2011, in an effort to comply with EU law as interpre-
ted in Hütter, Austria amended the old law retroactively
from 1 January 2004. Under the ‘new law’ (which term
here includes collective agreements that followed the
legislator’s example), all service time, regardless of age,
as well as high school attendance from age 15, counted
for the purpose of determining the reference date. How-
ever, for budgetary reasons, the law extended the period
of service required to advance from step 1 to step 2 from
two years to five years. Those who had been discrimina-
ted against under the old law were given the option to
have their reference date recalculated, in which case
they were compensated as if the new law had been in
force from 2004. In most cases such a recalculation had
no practical effect because the moving back of the refer-
ence date was neutralised by the extension of the period
of service needed to advance from step 1 to step 2 (the
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‘contested provision’). Those who had been hired after
the age of 18 were not impacted by the new law. They
simply did not apply for recalculation.
The new law was challenged in the 2014 Schmitzer case
(C-530/13). In that case, which was reported in EELC
2014-4, page 45, the Grand Chamber of the ECJ held
that Directive 2000/78 precludes “national legislation
which, with a view to ending age-based discrimination,
takes into account periods of training and service prior
to the age of 18 but which, at the same time, introduces
— only for civil servants who suffered that discrimina-
tion — a three-year extension of the period required in
order to progress from the first to the second incremen-
tal step in each job category and each salary group”.
In 2015, the ECJ delivered a similar ruling in the Starja-
kob case (C-417/13), which was reported in EELC
2015-1, page 37.

Facts

The plaintiff in the case reported here was Daniel Bow-
man. He was born in 1961 and hired in 1988 by the
defendant, a public sector employer, at age 16 or 17.
Following the ECJ’s ruling in Hütter, he applied for
recalculation of his reference date. He was successful in
that his reference date was moved back by three years.
However, this did not result in a pay raise, because of
the contested provision. He brought a claim on the basis
that he earned less than he would have earned if the
period required for advancing from step 1 to step 2 had
remained two years rather than five years. He took the
view that the extension of this period caused age dis-
crimination due to the fact that mainly young employees
were adversely affected by it. The defendant refused to
disapply the contested provision, stating that it was not
discriminatory.
The court of first instance ruled in Bowman’s favour.
The judgment, however, was overturned on appeal.
Bowman appealed to the Supreme Court (Oberste Ge-
richthof).

Judgment

Initially, the Supreme Court stayed the proceedings in
order to wait for the outcome of the Starjakob case, that
was pending in the ECJ.
As noted above, the ECJ ruled in Starjakob that national
legislation which, in order to bring discrimination based
on age to an end, takes periods of service prior to the age
of 18 into account, but simultaneously adopts a rule on a
longer first period of advancement, maintains a differ-
ence in treatment based on age where in reality only
employees who were subject to the earlier discrimina-
tion are impacted by the extension. In other words, the
ECJ compared the situation of two employees with
identical periods for advancement, one acquired before
the age of 18, the other after the age of 18. For this rea-

son, the ECJ did not have to take a closer look at the
issue of whether the contested provision as such was age
discriminatory.
After the delivery of the Starjakob judgment, the
Supreme Court reopened the case of Daniel Bowman.
However, it could not apply the ECJ’s ruling because in
the case of Daniel Bowman there was no continuing dif-
ference in treatment based on age. Unlike in the Starja-
kob case, Bowman could not get his high school time
taken into account before the provision regarding the
advancement had been amended. Therefore, there was
no possibility to have Daniel Bowman’s situation after
the amendment compared to another employee who had
been better placed under the old provision regarding the
very same periods of time for the purpose of determin-
ing their reference date. That is because a comparator
was missing, due to the fact that high school attendance
was not relevant under the ‘old law’. Thus, the Supreme
Court could not find the maintenance of a difference in
treatment based on age..
The Supreme Court therefore asked the ECJ for a pre-
liminary ruling on whether Article 21 of the Charter of
Fundamental Rights of the EU, in conjunction with
Article 2(1) and (2) and Article 6 of Directive 2000/78/
EC, and also having regard to Article 28 of the Charter
of Fundamental Rights, is to be interpreted as meaning
that:
a. a provision in a collective agreement which provides

for a longer period for incremental advancement for
employment at the start of a career, thereby making it
more difficult to advance to the next salary step, con-
stitutes an indirect difference in treatment based on
age; and

b. if that is the case, that such a rule is appropriate and
necessary in light of the limited professional experi-
ence an employee has at the start of a career?

As noted, the ECJ has not yet ruled on this.

Commentary

The ECJ delivered its judgment in Hütter in 2009. Fol-
lowing that judgment, no less than four requests for fur-
ther clarification were submitted to the ECJ by the Aus-
trian courts alone: Pohl (C-429/12) in 2012 and Starja-
kob, Schmitzer and Felber (C-529/13) in 2013. In none
of these cases did the ECJ address the basic issue of
whether providing for a longer period for advancement
to the next step on a pay scale (a ‘longer first step’) at
the start of one’s career is in itself age-discriminatory.
Austrian scholars are divided. Some argue that a longer
first step is not discriminatory at all. Other believe that
it is, but that it is justified. Yet others hold the view that
a longer first step cannot be justified. The uncertainty
on this issue has obligated the Austrian Supreme Court
to seek the ECJ’s guidance. In its reference for a pre-
liminary ruling, the Supreme Court presented the ECJ
with arguments as to (i) why it favoured the view that a
longer first step constitutes indirect age discrimination
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and (ii) on which grounds such discrimination might be
justified.
My personal analysis of this issue is the following:
Requiring a longer period of service to advance from
step 1 to step 2 than to advance beyond step 2 is some-
thing that detriments considerably more young people
than older people. In fact, few people aged over, say, 30
start their career on step 1 whereas almost everyone on
step 1 is (considerably) under 30. I cannot see how one
can deny that this gives rise to unequal treatment on the
basis of age.
This brings us to the issue of justification. According to
Article 2(2) and Article 6 of Directive 2000/78/EC, a
difference in treatment shall not constitute discrimina-
tion if, within the context of national law, it is objective-
ly and reasonably justified by a legitimate aim and if the
means of achieving that aim are appropriate and neces-
sary. In its reference to the ECJ summarised above, the
Austrian Supreme Court listed five arguments why the
unequal treatment in question might be justified:
a. necessity of training time and/or slow increase in

experience at the start of one’s career;
b. incentive for loyalty to the company;
c. compromise between the social partners;
d. promotion of young people into the labour market;
e. cost neutrality.
Let me assess each of these arguments.

Re a):
The ECJ has on numerous occasions held that a differ-
ence in treatment can be justified by the need for train-
ing time and the need to gain professional experience.
Examples are the judgments in Hennigs (C-297-298/10),
Cadman (C-17/05), Nikoloudi (C-196/02) and Danfoss
(109/88). In Danfoss, the ECJ held that an employer
may differentiate on the basis of service time without
needing to justify this at all. In Cadman, the ECJ quali-
fied this somewhat by accepting that such differentia-
tion may not be justified, but that it is up to the employ-
ee to provide evidence “capable of giving rise to serious
doubts” that increased experience within a certain posi-
tion does not increase added value.1 The justification
that was accepted in those cases, however does not apply
to a longer first step arrangement. On the contrary,
employees’ learning curve tends to be steepest in the
initial phase of their career. This is probably why most
collective agreements stipulate shorter periods for
advancement at the beginning and extend these periods
the longer employees keep working in the same occupa-
tion. The salary scale at issue in the case reported here
implies that an employee in the first five years gains
knowledge and experience 2½ times more slowly than
more senior colleagues. This strikes me as an unlikely
conclusion. Having a shorter first step would seem more
logical than a longer first step.

Moreover, before the law changed in 2011 the period
required for someone who was hired at age 18 to

1. See Hiessl, Basics on European Social Law (2012), page 52.

advance to step 2 was two years. What has changed
since 2011 to invalidate the logic behind that arrange-
ment?

Re b):
The faster advancement of senior employees could be
seen as an incentive to stay loyal to the company. How-
ever, in this case the contested provision seems to be
neither appropriate nor necessary. A uniform advance-
ment (e.g. every three years) would rather fulfil the aim
of binding employees to the company. Even the
Supreme Court acknowledged that new employees who
have to wait five years for their first wage increase are
more likely to change their occupation in order to be
‘transferred’ to a collective agreement which allows for
faster advancement. Ultimately, this drastic prolonga-
tion (from two to five years) does not seem to be appro-
priate.

Re c):
The ECJ has consistently held that if a provision, cus-
tom or practice is the outcome of negotiations between
social partners (employers’ and employees representa-
tives), that fact lends weight to the justification argu-
ment. See for example, Hennigs, Palacios de la Villa
(C-411/05) and Rosenbladt (C-45/09). However social
partners cannot do more than the Member States them-
selves can2. Therefore, to my mind a unions’ compro-
mise is not a valid justification in itself, although it can
be relevant in assessing whether the means of achieving
another legitimate aim are adequate.

Re d):
According to Article 6(1)(a) of Directive 2000/78, a dif-
ference in treatment can be justified by the promotion of
young peoples’ integration into the labour market. With
respect to the contested provision, this may be worthy
of consideration, because mainly young employees are
affected by the longer first period for advancement.
Therefore, one might argue that the prolongation of the
first period for advancement serves as an incentive to
employ younger people. This point of view also matches
the ECJ’s ruling in Hütter. Nevertheless, to my mind,
the means of achieving this legitimate aim are not
appropriate or necessary. From an economic point of
view, a uniform advancement (3, 3, 3 years) would have
fewer negative consequences than the contested irregu-
lar advancement (5, 2, 2 years).

Re e):
Last but not least, the Supreme Court examined the
possible justification of cost neutrality of the amended
provision. Bearing in mind the ECJ’s case law, especial-
ly in the Starjakob, Schmitzer, Specht (C-501/12) and
Steinicke (C-77/02) cases, it is doubtful whether the
ECJ will accept cost neutrality as a justification this
time, given that the ECJ has repeatedly held that budg-
etary considerations cannot in themselves constitute a
legitimate aim within the meaning of Article 6(1) of

2. See Prof. Pfeil, Das Recht der Arbeit 2013/20, 231 [236].
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Directive 2000/78. This reason could be added to the
justification mentioned above, namely the integration of
young people into the labour market. All the same, the
irregular advancement (5, 2, 2 years) is less favourable
than an alternative uniform advancement (3, 3, 3 years),
as demonstrated by the following example:

Step 1:

5 years × 100: 500 3 years × 100: 300

Step 2:

2 years × 110: 220 3 years × 110: 330

Step 3:

2 years × 120: 240 3 years × 120: 360

Total cost: 960 990

Conclusion
In my view, the difference in treatment caused by pro-
longation of the first period for advancement in this case
cannot be justified. The first three justifications (neces-
sity of training time and/or slow increase in professional
experience at the start of the career, incentive for loyalty
to the company and compromise between social part-
ners) fail because they cannot be considered legitimate,
appropriate or necessary. In principle, the contested
provision could be justified by the need to promote
young peoples’ vocational integration and by the need
for cost neutrality when amending the law in 2011.
However, the contested provision cannot be considered
adequate because the alternative of a uniform advance-
ment (3, 3, 3 years) would have had less negative conse-
quences for pay.

Subject: Age discrimination

Parties: Daniel Bowman – v – Pensionsversicher-
ungsanstalt

Court: Oberster Gerichtshof (Supreme Court)

Date: 24 September 2015

Case number: 9 Ob A 20/15d

Publication: www. ris. bka. gv. at/ Jus/ → OGH
→ type case number in “Geschäftszahl”
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Case Reports

2016/21

The attitude/behaviour of
an employer towards an
employee who partially
resumes work after long-
term incapacity can
constitute harassment and
discrimination (BE)

CONTRIBUTORS Isabel Plets and Karl Goethals*

Summary

The Belgian Labour Court decided in this case that the
attitude/behaviour of an employer towards an employee
constitutes harassment and discrimination, as the behav-
iour was such that the employee could have had the
impression that he could lose his job because of his state
of health. The employee resumed work after long-term
incapacity owing to heart disease, but only on a part-
time basis.

The Court considered that the successive actions of the
employer towards his employee were aimed at ending
his employment rather than actively promoting reinte-
gration. Such behaviour, on the facts, could be consid-
ered as harassment and discrimination.

Moreover, the Court specified that the health of the
employee, who had partially resumed work after being
off sick for heart disease, could be regarded as a disabili-
ty in accordance with EU Directive 2000/78. The
Court explicitly referred to the ECJ HK Danmark case.

* Isabel Plets and Karl Goethals are lawyers with Lydian in Brussels,
www.lydian.be.

Facts

Aldi is a well-known supermarket chain in Belgium.
The plaintiff in this case, Mr V, had been in Aldi’s
employment since 1990. He worked as a store assistant.
His duties included working at the cash desk, which was
physically light work, and performing physically more
demanding ‘general’ duties. Although the judgment is
not explicit on this point, it would seem that he was
originally employed on a full time basis.

In 2006, the plaintiff suffered a heart ailment. After
several months of medical leave1, the Public Health
Insurance physician found him fit to work 20 hours per
week provided he was not required to:
– work on two consecutive days; or
– do heavy physical work.

Accordingly, the parties agreed that the plaintiff would
work on Wednesdays and Saturdays and that his job
would be limited to work at the cash desk to avoid heavy
physical effort. In 2010, the parties agreed to change the
work days to Tuesdays and Thursdays.

In October 2012, the plaintiff’s manager informed him
that colleagues were complaining about him. In particu-
lar, the complaint was that the plaintiff did not have to
work on Saturday, the busiest day of the week, as there
was not much cashier work on Tuesdays and Thurs-
days, with the result that his colleagues were doing the
heavier physical work plus the Saturday cashier work.
This complaint led the plaintiff to call in sick. The com-
pany doctor examined him and reported that he was
permanently unfit for heavy physical work but that
work as a cashier was still a possibility. Hence, the plain-
tiff was not unable to resume work.

On 4 December 2012, Aldi’s management invited the
plaintiff to a meeting at its headquarters. Aldi men-
tioned that it wanted to discuss a ‘settlement’ with the
employee. As Aldi did not mention more details about
the proposed settlement, the employee did not go to this
meeting. Subsequently, there ensued a correspondence
between the parties’ lawyers. Aldi suggested a return to
work on Saturday.
After this, the employee (still employed by Aldi) started
proceedings against his employer and stated that the
behaviour of Aldi was in violation of the Discrimination

1. Pursuant to Belgian law, the employer continued to pay the employee’s
full salary for one month, following which the employee received sick-
ness benefits from the Public Health Insurance Authority.

89

doi: 10.5553/EELC/187791072016001002004 EELC July 2016 | No. 2



Act and the Act on Well-being at Work. In particular,
he argued that the successive actions of Aldi during
recent months qualified as harassment and direct dis-
crimination.

The employee claimed several sums, including payment
of an amount equal to six months’ salary, as per the Dis-
crimination Act, which provides that victims of discrim-
ination are eligible for compensation at the fixed rate of
six months’ salary.

Judgment

The judge in the Labour Tribunal, disregarding the
advice of the public prosecutor2, rejected the plaintiff’s
claim. On appeal, the Labour Court found that the
employer’s behaviour constituted harassment and that
there was a direct causal link between that behaviour
and the plaintiff’s health. This finding was based on the
following. Despite the fact that (i) the plaintiff’s work
schedule was the result of an agreement between the
parties, (ii) Aldi was well informed about the reasons
why the employee required a different working regime
and (iii) Aldi knew that the plaintiff, at the time it invit-
ed him to discuss a ‘settlement’, was absent from work
for medical reasons (resulting from his colleagues’ com-
plaints):
– the plaintiff’s manager had reproached him on

account of his work schedule, which caused him to
lose self-confidence and social contacts;

– the plaintiff’s physician had found it necessary to
refer him to a psychiatrist;

– management had cast doubt on his performance as a
store assistant;

– Aldi had caused him to worry that he might be asked
to do physically demanding work or might even lose
his job on account of his impairment.

Based on these factors, the Court was of the opinion that
Aldi had harassed the plaintiff because of his medical
condition and that, as that condition qualified as a disa-
bility within the meaning of Directive 2000/78 (the
Court referred explicitly to the HK Danmark case in
which the ECJ provided a definition of disability), Aldi
had breached the Discrimination Act. Accordingly, the
Labour Court ordered Aldi to pay the plaintiff an
untaxed indemnity equal to six times his monthly salary
of € 1,085.25 = € 6,511.50.

Commentary

This case is unusual for several reasons.

2. In labour law cases, where discrimination or violation of the Act on
Well-being is alleged, the public prosecutor is informed and invited to
submit his opinion.

First, the employee was still employed at the time he
filed proceedings.

Secondly, it is the first case law in which a Belgian
Labour Court has applied the HK Danmark case to
another case.

Generally, employers in Belgium are not legally obliged
to put together a specific ‘return-to-work policy’ or to
provide any specific reintegration programme for
employees with long-term incapacity. Employers some-
times opt for an ‘exit-strategy’ or settlement scenario for
such employees. This judgment shows that employers
should pay careful attention to how they deal with the
reintegration of employees with long-term incapacity.

Currently, there is a public debate about reform in this
area. The intention of the government is to help certain
long-term absent employees to resume work sooner. A
compulsory reintegration plan for both employer and
employee would be part of the reform.

Comments from other
jurisdictions

The Netherlands (Peter Vas Nunes, BarentsKrans):
1. The situation described in this case report will be

familiar to most Dutch practitioners of employment
law. Put crudely, the problem underlying Dutch law
on the “re-integration” of sick or convalescing
employees is this. If an excellent key employee calls
in sick or sustains an accident, the employer will do
all it can to help him or her recover and get back on
the job, where necessary allowing the employee to
work part time and/or with an easier work schedule
and/or in an adjusted position, etc. The employer
does this voluntarily, in its own interest. No law is
necessary. If an employer does not do all it can to
help an employee re-integrate, that is probably
because the employer is not keen on keeping the
employee on the payroll. Dutch law punishes such
employers. Perversely, it obligates employers to make
an effort to help individuals, from whom they would
prefer to separate (which is impossible during the
first two years of sickness), to return to work as fast as
possible.

2. The employee in this Belgian case was unable to
work, not because of any physical or physiological
impairment, but because his colleagues and his man-
ager were not nice to him. This is also a situation that
every Dutch employment lawyer will recognise. It is
often referred to as “situational” disability. Occupa-
tional doctors struggle to distinguish between cases
where such “situational” disability is to be qualified
as a medical impairment and cases where the inability
to perform one’s job is of a non-medical nature. The
distinction may be subtle from a doctor’s point of
view, the legal consequences of the distinction are
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sharp. The number of disputes in this area has bal-
looned in recent years.

Subject: Disability discrimination

Parties: V. – v – Aldi NV

Court: Arbeidshof Brussel (Labour Court of
Brussels)

Date: 17 November 2015

Publication: Journal des tribunaux du travail
(JTT.), nr. 1240, pages 81-83

91

doi: 10.5553/EELC/187791072016001002004 EELC July 2016 | No. 2



Case Reports

2016/22

Failing to offer voluntary
redundancy because it
triggered a right to early
retirement is directly
discriminatory (UK)

CONTRIBUTOR Sarah O’Brien*

Summary

Following a restructure of his employer, an over 50 year
old employee was deprived of the opportunity to apply
for voluntary redundancy, compared to his under 50
year old colleagues, because it would have triggered ear-
ly retirement resulting in a higher redundancy package.
The Employment Tribunal (‘ET’) held that the use of
under 50 year old comparators was not appropriate
because the comparators were not entitled to early
retirement and were therefore in materially different
circumstances compared to the claimant. On appeal to
the Employment Appeal Tribunal (‘EAT’), the EAT
held that the fact that the comparators were not entitled
to early retirement was not a “relevant circumstance”
making the comparators invalid. A prima facie case of
direct age discrimination was therefore made out. The
EAT remitted the case back to the original ET to deter-
mine if the employer’s direct discrimination could be
justified.

Background

The European Equal Treatment Framework Directive
prohibiting direct discrimination, indirect discrimina-
tion, harassment and victimisation in the workplace as a
result of a ‘protected characteristic’ is implemented in
the UK through the Equality Act 2010 (‘EQA’).

* Sarah O’Brien is a trainee solicitor at Lewis Silkin LLP.

There are nine protected characteristics; age, disability,
gender reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or belief, sex
and sexual orientation.

Section 13(1) EQA makes clear that an employer direct-
ly discriminates against its employee if, because of age,
the employer treats the employee less favourably than
the employer treats or would treat others. However
there is a defence to direct age discrimination where the
employer can show that its treatment of the employee
was ‘justified’ i.e. that it was a “proportionate means of
achieving a legitimate aim” (section 13(2) EQA). ‘Legiti-
mate aim’ in this context is limited to social or employ-
ment policy aims, not just the employer’s private inter-
ests.

Comparators
In order to successfully bring a direct age discrimination
claim, the employee needs to show that they have been
treated less favourably than a real or hypothetical com-
parator whose ‘circumstances’ are not materially differ-
ent to theirs (section 23 EQA).
Case law has determined two things in relation to the
use of comparators in age discrimination claims:
– that the ‘circumstances’ surrounding the comparator

are those factors which the employer took into
account in deciding to treat the employee as it did
(excluding the employee’s age); and

– that age (or age related factors) cannot be used to
argue that the comparator and the employee are
materially different.

Facts

Mr Donkor worked as a Regional Director for Royal
Bank of Scotland (‘RBS’). In 2012, during a restructure,
RBS decided to create what was seen as a new Regional
Director role. It further decided that none of the exist-
ing Regional Directors would automatically transfer into
this new position but instead would take part in a selec-
tion process. Those selected during this process would
be offered an interview for the new role and those not
selected would be given the option to apply for volunta-
ry redundancy. In additional to the voluntary redundan-
cy, employees aged over 50 would also be given the
option to take early retirement.

Mr Donkor was one of four existing Regional Directors
who were not selected to interview for the new role
(‘Outgoing Directors’). Of these four, Mr Donkor and
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one other were aged over 50 and the remaining two were
aged under 50.

RBS calculated the voluntary redundancy package costs
for all of the Outgoing Directors. It wasn’t until then
that RBS realised that the majority of the redundancy
costs (£1.25 million of the £1.4 million) were accounted
for by the two Outgoing Directors aged over 50. This is
because, in addition to the voluntary redundancy pack-
age being offered to all Outgoing Directors, the over 50
Outgoing Directors, due to their age, had a right to take
early retirement. The costs arising from this right were
fairly significant and meant that the majority of each of
their redundancy packages was made up of the early
retirement pension contribution. In Mr Donkor’s case,
this resulted in an early retirement pension contribution
of £460,275 and a total redundancy package of over
£500,000. As the redundancy awards to the over 50
Outgoing Employees were over £500,000 each, they
gave rise to the need for higher level approval within
RBS.

Following its calculations, and its realisation of the costs
involved, RBS decided to offer the Outgoing Directors
the opportunity to interview for the new Regional
Director role after all; one of the four (the second over
50 Outgoing Employee) was successful. This left Mr
Donkor and the two under 50 Outgoing Employees.
Meanwhile, discussions progressed regarding Mr Don-
kor’s potential redundancy package but there was a risk
that the package would be refused by the approvers at
RBS if there were redeployment opportunities within
the organisation that were not explored instead.

Following unsuccessful interviews, the two under 50
Outgoing Employees were given the opportunity to
apply for voluntary redundancy. This left Mr Donkor as
the only remaining Outgoing Employee. Mr Donkor
however was not given the opportunity to apply for vol-
untary redundancy and was instead given the opportu-
nity to apply for an alternative role. RBS further told
Mr Donkor that he did not have the option of voluntary
redundancy while this role was on offer. Mr Donkor
interviewed for and was appointed to the alternative
role.

The following year a similar situation occurred except
that Mr Donkor successfully applied for voluntary
redundancy. However, he was no longer eligible for ear-
ly retirement as the pension scheme rules had changed
in the interim so that only those aged over 55 were enti-
tled. This meant that his redundancy package was sig-
nificantly lower compared to that originally on offer in
2012.
Mr Donkor brought a claim in the ET arguing that
RBS’s decision in 2012 not to allow him to apply for
voluntary redundancy was unfavourable treatment and
directly discriminatory based on age. He compared him-
self to the two under 50 Outgoing Directors who were
given the opportunity to apply for voluntary redundan-
cy.

The ET held that the comparators, who were offered
voluntary redundancy, were not appropriate compara-
tors as they were not entitled to early retirement bene-
fits (as compared to Mr Donkor, who was entitled).
This factor was held by the ET to be a material difference
in the circumstances of the comparators to those of Mr
Donkor, making the comparators invalid.

The ET also held that even if there was not a material
difference in their circumstances, Mr Donkor had not
been treated less favourably than the comparators
because, like Mr Donkor, the comparators were not
entitled to take early retirement.

Judgment

On appeal to the EAT, it was held that the fact that the
comparators were not entitled to early retirement was a
material difference in their and Mr Donkor’s circum-
stances, but this difference was, in reality, simply one of
age (i.e. the comparators were too young to qualify for
early retirement). As stated above, case law has shown
that age related factors can not be used to show that a
comparator is materially different. The comparators
were therefore held to be valid which meant that the
reason for not being offered voluntary redundancy (i.e.
the less favourable treatment) was that, because of his
age, Mr Donkor was entitled to early retirement which
increased the cost of the redundancy package making it
more difficult to obtain approval.

The EAT further found that the ET had erred in its
finding that Mr Donkor did not suffer less favourable
treatment; the less favourable treatment was not that Mr
Donkor was not offered early retirement (as found by
the ET), it was because he was not offered voluntary
redundancy. As such the EAT found that there was a
case of direct age discrimination against Mr Donkor.

The EAT has now remitted the case back to the original
ET to make a determination on whether RBS has a
defence to direct age discrimination against Mr Donkor;
specifically that it acted proportionately to further a
legitimate aim.

Commentary

The decision of the EAT was not particularly surprising
here but this case is a good example of a tribunal which
put too much emphasis on whether an individual was an
appropriate comparator or not, when the key issue in
direct discrimination should always be the reason why
the employer has treated the employee in the way that it
did.

It further demonstrates to employers that they must be
careful when attempting to distinguish between the
employee and the comparator and ensure that the cir-
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cumstances which they think render the comparator
materially different to the employee, are not factors that
are themselves related to the protected characteristic, as
this will be discriminatory.
The question that the ET will now have to answer is
whether or not RBS can justify the prima facie act of dis-
crimination. As cost alone is rarely enough to amount to
justification, this seems unlikely.

Subject: Age discrimination

Parties: Donkor – v – Royal Bank of Scotland

Court: Employment Appeal Tribunal

Date: 16 October 2015

Case number: UKEAT/0162/15

Internet publication: http:// www. bailii. org/
uk/ cases/ UKEAT/ 2015/ 0162_ 15_ 1610. html
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Case Reports

2016/23

Are employers obliged to
provide childcare vouchers
during maternity leave?
(UK)

CONTRIBUTOR Catherine Hayes*

Summary

An employee challenged whether her employer’s refusal
to provide childcare vouchers during maternity leave
was discriminatory. The Employment Appeal Tribunal
(EAT) determined, somewhat tentatively, that where
childcare vouchers are provided through a salary sacri-
fice scheme, it is not discriminatory for employers to
cease to provide childcare vouchers during maternity
leave.

Background

Employees who are pregnant or on maternity leave are
protected against discrimination on the grounds of their
pregnancy. Specifically, employers are obliged to main-
tain an employee’s terms and conditions during mater-
nity leave, however, remuneration is expressly excluded
from this obligation. Employers are not obliged to con-
tinue remuneration during maternity leave but are
obliged to continue all other contractual benefits and
entitlements.

Facts

Ms Donaldson’s employer, Peninsula Business Services
Ltd (Peninsula), operated a salary sacrifice scheme
which provided childcare vouchers to employees. Salary
sacrifice is an arrangement where an employee agrees to
give up part of their salary in exchange for a non-cash

* Catherine Hayes is an Associate at Lewis Silkin LLP: www.lewissil-
kin.com.

benefit. Salary sacrifice schemes allow employees to
benefit from a full or partial exemption from tax and/or
national insurance (social insurance) contributions in
respect of the benefit. Employers also receive the benefit
of an exemption from national insurance contributions.

It was a pre-condition of entry to the scheme operated
by Peninsula that employees agreed that the provision of
childcare vouchers was suspended during maternity
leave, paternity leave, parental leave or sick leave. Ms
Donaldson, who was pregnant at the time she wished to
enter the scheme, argued this was discriminatory on the
grounds of sex and was unfavourable treatment because
of the right to maternity leave. The Employment Tribu-
nal agreed that the vouchers were benefits, not remu-
neration, and that Peninsula had acted unlawfully in
refusing to provide them during maternity leave. Penin-
sula appealed the decision to the EAT.

Judgment

The EAT agreed with Peninsula and overturned the
Tribunal’s findings. It found that the salary sacrifice
scheme was a diversion of part of an employee’s salary
to purchase childcare vouchers to the value of the salary
in a tax efficient way and therefore childcare vouchers
provided in this way should be classified as remunera-
tion not as a benefit. Accordingly, Peninsula was not
obliged to provide childcare vouchers to employees on
maternity leave.

Commentary

This decision caused some surprise as it runs contrary
to the approach taken by many employers. Until now,
most employers treated childcare vouchers provided
through a salary sacrifice as a non-cash benefit. The tax
guidance from the British tax authority, HMRC, also
advises that childcare vouchers provided in this way are
benefits in kind rather than earnings and should contin-
ue to be provided to employees during maternity leave.
The EAT, recognising this conflict, specifically noted
that the HMRC guidance had no legislative force.

This area of law is undoubtedly complex and technical.
Ms Donaldson was not represented and did not appear
at the EAT hearing. The EAT was required to rely on
her written submissions, while Peninsula was represen-
ted by counsel. The EAT analysed salary sacrifice not as
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a ‘perk of the job’ but rather as vouchers paid for by
employees out of their salaries – a diversion of salary
and therefore remuneration. At first blush this seems
like a sensible description of salary sacrifice, but further
scrutiny reveals a few problems with this reasoning.

Unfortunately, the judgment did not consider what con-
stitutes remuneration in other circumstances. In partic-
ular, it might have been helpful for the EAT to examine
the impact of the salary sacrifice on the calculation of
statutory maternity pay (SMP) and contractual
enhanced maternity pay. SMP is payable for the first six
weeks of maternity leave at 90% of the employee’s aver-
age earnings (the remaining period of SMP is payable at
a statutory fixed rate). The salary sacrifice element or
‘remuneration’ as described by the EAT, is not consid-
ered to be part of the employee’s salary for the purposes
of calculating SMP. Contractual enhanced maternity
pay is also usually calculated on the basis of the reduced
salary. Statutory redundancy pay and employer pension
contributions under pension auto-enrolment are also
calculated based on the reduced salary. This would
clearly suggest that childcare vouchers provided under a
salary sacrifice scheme are more akin to a benefit rather
than remuneration.

The judgment also appears to ignore the fact that salary
sacrifice is a permanent reduction to an employee’s sal-
ary in return for a benefit. On that analysis, it is difficult
to say that salary has been “diverted” and should be
treated as remuneration. At the point in time the salary
is ‘sacrificed’ there is no remuneration to divert – it has
not been paid to the employee. The employee is paid
only the balance. The employer however has a contrac-
tual obligation to provide a non-cash benefit to the
employee – which is the same as if childcare vouchers
had been provided directly to the employee (i.e. not
through a salary sacrifice scheme). The EAT appeared
to accept that vouchers in that situation must be provid-
ed during maternity leave– because it is a benefit not
remuneration.

The EAT unusually stated that it remained “apprehen-
sive” that it may not have considered all of the relevant
law and expressed its conclusions “somewhat tentative-
ly”. Any employer considering changing their approach
should proceed with caution – particularly employers
providing vouchers to employees on maternity leave as
these employees may have an expectation of receiving
the vouchers. It is also worth considering whether some
employees have a contractual entitlement to the vouch-
ers during maternity leave. Given the analysis above, it
remains to be seen whether the law is settled on this
matter. It is possible that the judgment may yet be
appealed to the Court of Appeal or another EAT could
reach a different outcome.

Comments from other
jurisdictions:

Germany (Jana Hunkemöller, Luther Rechtsanwaltsgesell-
schaft mbH): In Germany, the situation is comparable.
During parental leave, the main obligations of the
employment relationship are suspended. Therefore, an
employee, who is on parental leave, is not entitled to any
kind of remuneration to be paid by the employer. The
employee will receive so called parental benefits from
the state for up to twelve months [in case both parents
take parental leave in accordance with the German
Parental Leave and Parental Benefit Act (Bundeseltern-
geld- und Elternzeitgesetz – BEEG)], they will jointly be
entitled to a payment for up to 14 months). This means,
if part of the salary is converted in a benefit in kind, the
employer is not obliged to grant this benefit during
times of parental leave. Only if the benefit does not
depend on work provided, such will have to be paid
during those times.

In contrast to this, during times of maternity protection
periods according to Sec. 3, 6 Maternity Protection Act
(Mutterschutzgesetz – MuschG) (mainly during six
weeks before and eight weeks after giving birth), bene-
fits in kind will have to be paid or converted. Those
costs are covered by a combined system of payments of
the health insurance and the employer. However, the
employer will be refunded by the health insurance per
so called “U2-apportionment procedure” [Sec. 1
Expenditure Compensation Act (Aufwendungsausgleichs-
gesetz – AAG)].

Subject: Maternity leave

Parties: Peninsula Business Services Ltd – v –
Donaldson

Court: Employment Appeal Tribunal

Date: 9 March 2016

Case number: UKEAT/0249/15/DM
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Case Reports

2016/24

Claimant required to show
the ‘reason why’ the
underlying reason behind
a practice was indirectly
discriminatory (UK)

CONTRIBUTOR Anna Bond*

Summary

The Court of Appeal (‘CoA’) has held that there was no
indirect discrimination where the underlying reason
behind a ‘provision, criterion or practice’ (‘PCP’) oper-
ated by an employer was not discriminatory. The claim
of indirect discrimination was brought by Mr Naeem,
who is employed by the Prison Service as a full-time
imam at HMP Bullingdon. Until 2002, the Prison
Service employed only Christian chaplains full-time due
to a lack of demand for chaplains of other faiths (who
were employed on a sessional basis only). From 2002, it
started to hire full-time Muslim as well as Christian
chaplains due to an increase in the number of Muslim
prisoners.

The prison system’s pay scale rewards length of service
and pay rises are linked to both performance and length
of full-time service. Mr Naeem argued that this had a
disproportionate negative effect on Muslims, as they
could not have been employed for as long as Christians.
The CoA rejected this claim, based on the fact that the
underlying reason for the difference was the lack of
demand for Muslim chaplains before 2002, and that this
was not discriminatory.

This case follows the 2015 CoA case of Essop v Home
Office [2015] EWCA Civ 609, which was the first case to
add in this extra layer to the indirect discrimination test.
According to these cases, a claimant must now show not
only that a particular practice particularly disadvantaged
them, but also why this is the case. In both cases,

* Anna Bond is an associate at Lewis Silkin LLP: www.lewissilkin.com.

appeals have been made to the Supreme Court and these
are expected to be heard together later this year.

Background

The EU Racial Discrimination Directive 2000/43/EC
has been implemented in the UK by the Equality Act
2010 (the ‘EQA’). Section 39(2) EQA makes it unlawful
for an employer to discriminate against an employee,
either directly or indirectly. Section 19(1) sets out that
indirect discrimination occurs when a person (A) oper-
ates a PCP which is discriminatory in relation to a rele-
vant protected characteristic of another person (B). Sec-
tion 19(2) goes on to state that a PCP is discriminatory if
it places both B and persons with whom B shares the
protected characteristic at a particular disadvantage
when compared with persons with whom B does not
share that characteristic. Such a set of facts will give rise
to a prima facie case of indirect discrimination. If a prima
facie case is made out, a respondent will have to show
that the PCP is objectively justified as a proportionate
means of achieving a legitimate aim to avoid it being
indirectly discriminatory.

This case concerned the test for making out a prima facie
case of indirect discrimination. In June 2015, the CoA
case of Essop v Home Office held that to establish a suc-
cessful prima facie indirect discrimination claim a claim-
ant must show not only that the relevant PCP disadvan-
taged them and others on the basis of a protected char-
acteristic but why this is the case. Where there is no
underlying discriminatory reason there will be no prima
facie case. This decision appeared to introduce a new
layer into the test for indirect discrimination, and one
which is not present on the face of the law.

Facts

Mr Naeem was an imam employed as a chaplain by the
Prison Service. He was initially employed in June 2001
on a sessional basis, and was taken on as a full-time
chaplain in October 2004. At the time of his appoint-
ment as a full-time chaplain he was assigned to ‘Chap-
laincy Payband 1’, a payband consisting of various
spines, of which Mr Naeem started on the lowest spine.

Like other public services the Prison Service pay struc-
ture rewards longevity of service. To progress up the
pay scale, individuals are assessed both on their per-
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formance and on their length of service at the Prison
Service. Mr Naeem, when he brought his claim, was
less than half-way up the scale and earned a basic salary
of £31,606. Those at the top of the scale earned
£39,735.

Until 2002, the Prison Service had employed only
Christian full-time chaplains. Those of other faiths were
employed on a sessional basis due to a lack of demand
for full-time cover. However, from 2002 they also hired
full-time Muslim chaplains due to an increased Muslim
population in prisons. Due to this difference, the aver-
age length of service of a Christian chaplain was higher
than that of a Muslim chaplain – 9.43 years and 5.76
years respectively. Muslim chaplains, on average, were
therefore paid less than Christian ones. The Claimant
brought a claim of indirect religious discrimination and
race discrimination arising out of the pay progression
scheme.

At the first instance hearing, the Employment Tribunal
(‘ET’) held that Mr Naeem had established a prima facie
case of discrimination as the pay progression scheme did
place Muslims at a particular disadvantage, but that this
was justified as a proportionate means of achieving a
legitimate aim. They found that rewarding those who
had served for a long period by increasing their pay was
wholly legitimate and that it was proportionate to do so,
discussing the benefits of salary as a motivating task for
a work-force. Mr Naeem’s claim therefore failed at the
first instance. The tribunal also held that there was no
underlying discriminatory reason for which Muslim
chaplains had not been hired as full-time employees
before 2002: it was simply due to a lack of demand.
Until 2002 the number of Muslim prisoners was not
such that there was an need for full-time Muslim chap-
lains by an objective judgement. This point proved to be
crucial to the reasoning of the Employment Appeals
Tribunal (‘EAT’) and the CoA.
Mr Naeem appealed to the EAT, and the Prison Service
cross-appealed on the basis of the comparator group
which had been used; it argued that Mr Naeem should
not have been compared against Christian chaplains
who had started work in or after 2002, as their situation
was materially different from that of Muslim chaplains.
The EAT upheld this cross-appeal, holding that the fact
that no Muslim chaplains had been required pre-2002
meant that their situation was in fact materially different
and could not be used as a comparator for Mr Naeem.
He had been treated in the same way as any Christian
(or other) chaplain appointed at the same time as him
and there was therefore no finding of discrimination.
This formed the basis of the EAT’s reasoning. The
EAT also went on to comment that, had it found a pri-
ma facie case of discrimination, it would not have found
that this had been justified. In short, the two tribunals
came to the same conclusion but with completely differ-
ence reasoning.

Essop was decided after the EAT’s judgment in Naeem,
but before the CoA’s.

Judgment

The CoA agreed with the findings of both the ET and
the EAT and held that the claimant’s claim should fail.
However, its reasoning was different again from both of
the tribunals.

In considering the prima facie case of discrimination, the
CoA disagreed with the EAT’s assessment that Mr
Naeem should be compared only to chaplains appointed
in or after 2002. It held that to take such an approach
rendered the question of discrimination redundant.
However, it agreed with its conclusion that there was no
prima facie case of discrimination, disagreeing with the
ET.

The CoA held that the requirement under section 19(2)
did not require a claimant just to show just that a PCP
had an effect in order for the onus to move to the
respondent to prove justification. Following Essop, to
establish a prima facie case of indirect discrimination the
CoA held that it was also necessary for the claimant to
show why the PCP was discriminatory, i.e. that the
underlying reason was discriminatory.

The CoA accepted the ET’s conclusion that the average
shorter length of service of Muslim chaplains was not
the result of any discriminatory practice on the part of
the Prison Service. The reason behind the disadvantage
was not the practice of linking pay to service; it was a
historical difference in the demand for Muslim chap-
lains. Assessing the size of the Muslim population in
prisons (which rose from 2,745 in 1995 to 7,216 in 2002,
it was an objective fact that there was an increased
demand for Muslim chaplains. The later start dates of
Muslims was not reflective of any characteristic specific
to them based on their faith. Given that the Court found
an entirely non-discriminatory reason for the PCP’s
impact on a particular population, it therefore held that
section 19(2) had not been made out, and there was no
prima facie case of indirect discrimination.

Commentary

This case is notable as one of the first to explore this
extra layer to the indirect discrimination test; a claimant
must now show not only that a particular practice par-
ticularly disadvantaged them, but also why this is the
case. In Naeem, in the absence of an underlying discrim-
inatory reason for the PCP, there was no discrimination
and the claim failed. This follows the logic employed in
the 2015 case of Essop.

This new requirement has received mixed responses.
Indirect discrimination occurs when an apparently neu-
tral provision in fact disadvantages a group with a par-
ticular protected characteristic when applied in practice.
On the plain facts of it, that appears to apply in this
case. The law does not include any wording suggesting
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that the underlying reason behind a PCP should be tak-
en into account at the stage of establishing a prima facie
case of indirect discrimination, or that this burden
should fall on the claimant. Instead, an employer is giv-
en the opportunity to show at a later stage that the indi-
rect discrimination was justified as a proportionate
means of achieving a legitimate aim. This might seem
like a more natural route to the CoA’s conclusion.

While in Naeem it was straightforward to establish the
underlying reason behind the PCP, this will not always
be the case. It is possible to envisage a situation where a
claimant finds him or herself unable to make out a prima
facie case of indirect discrimination on these grounds for
the simple fact that the underlying reason cannot be
easily established. It is unclear how such a situation
would play out following Naeem.

It has been suggested that the reasoning the CoA
applied – stating that the underlying reason did not
reflect any characteristic particular to them as Mus-
lims – might be better applied to a claim of direct dis-
crimination. This would be a more suitable argument
against a claim that Mr Naeem was discriminated
against ‘because of’ his protected characteristics of being
Muslim and of Pakistani origin. However, this was not
the question before the CoA.

Permission to appeal has been granted for both this case
and Essop, and they are due to be heard together at the
Supreme Court later this year. The differing reasoning
given by each of the tribunals and the CoA suggests that
the judges did not find this to be a straightforward area,
and we should look to the Supreme Court for clarifica-
tion.

Comments from other
jurisdictions

The Netherlands (Peter Vas Nunes, BarentsKrans): I have
difficulty squaring the ‘extra layer’ to the indirect dis-
crimination test, as established in this case by the UK
Court of Appeal, with my understanding of EU anti-
discrimination law. A Dutch court would, I expect have
reasoned either as the EAT did (briefly: chaplains hired
from 2002 are not comparable for pay progression pur-
poses with pre-2002 chaplains) or as the ET did (briefly:
even if the pay progression scheme did place Muslims at
a particular disadvantage, that was objectively justified).

In fact, I am not sure what this ‘extra layer’ precisely is.
The Court of Appeal held that, in order to establish a
prima facie case of indirect racial discrimination, “it
would be necessary to show why the PCP was discrimi-
natory, i.e. that the underlying reason was discriminato-
ry”. What are the PCP and the ‘underlying reason’
referred to here? The report of this judgment does not
specify this unequivocally. I expect that the PCP was
the pay progression scheme (in combination with the

fact that no Muslim chaplains were hired full time
before 2002) and not, for example, the practice of put-
ting starting chaplains on the bottom spine of the pay-
band. In this assumption, I interpret the ‘underlying
reason’ as being the reason why Muslim chaplains were
not hired on a full time basis until 2002. If that is the
case, does it mean that, in order to establish presump-
tive discrimination, the claimant has to prove that not
hiring full time Muslim chaplains before 2002 was dis-
criminatory? That would seem to me to place an unrea-
sonably high burden on the claimant.

Hard as I find it to follow the Court of Appeal’s reason-
ing, I have even more difficulty understanding how that
reasoning follows from the same court’s judgment one
year previously in the Essop case (Home Office (UK Bor-
der Agency) v Essop and Ors, [2015] EWCA Civ 609).
That case strikes me as different from Naeem. Very
briefly summarised, Essop concerned an aptitude test
which all Home Office staff took as a qualifier for pro-
motion. A study showed that the test was failed relative-
ly more often by BME (black and minority ethnic) staff
and by staff aged over 35. The pass rate for BME
employees was only about 40% of the pass rate for white
employees and that for over 35s was about 37% of the
pass rate for under 35s. Both differences were establish-
ed to be statistically significant. Apparently no one was
able to discover any racial or age bias in the test. The
issue, as I understand it to be, was whether the differen-
tial pass rate in itself was sufficient for a BME or over
35 claimant who had failed the test to establish a prima
facie case of racial or age discrimination. The Court of
Appeal held (at § 58) that in indirect discrimination
claims, as in direct discrimination claims, “there is also a
necessary ‘reason why’ question but it is of a different
nature. It does not go to the employer’s motive or inten-
tion, whether conscious or unconscious. It is as to why
the PCP disadvantages the group sharing the protected
characteristic”. Now that both Essop and Naeem are
pending at the Supreme Court, it behoves me, even as a
foreigner, to be careful. All I will say is that a Dutch
court would, I expect, be likely to reason, more straight-
forwardly, as follows: it may be so that no one can
explain why BMEs/over 35s fail the test more often
than white/under 35 candidates, but the fact that they
do fail more often, to a statistically relevant degree, indi-
cates that there must be some sort of a bias in the test or
the manner in which it is administered. Therefore there
is a prima facie case of bias, which makes the test indi-
rectly discriminatory and the onus is on the employer to
justify it.

There is something else. Supposing a Dutch court were
to determine that the aptitude test was discriminatory
and not justified. According to Dutch law that would
make the PCP in question – the requirement to have
passed the test in order to qualify for promotion – void.
That would, in theory at least, enable a white under 35
to claim promotion without having passed the test. In
Essop, the Court of Appeal rather elegantly described
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this undesirable effect as the ‘coat-tailer’ phenomenon. I
confess that the ‘extra layer’ to the indirect discrimina-
tion test may have the beneficial effect of reducing (but
not eliminating) this effect, by limiting the number of
cases where prima facie discrimination is established, but
it does so at a price.

Subject: Discrimination – general principles

Parties: Mr Naeem – v – Secretary of State for
Justice

Court: Court of Appeal

Date: 9 December 2015

Case number: [2015] EWCA Civ 1264
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Case Reports

2016/25

Prohibition against
displaying religious
symbols breaches anti-
discrimination legislation
for lack of proportionality
(BE)

CONTRIBUTOR Gautier Busschaert*

Summary

A general prohibition against displaying religious, polit-
ical and philosophical symbols constitutes indirect dis-
crimination which fails to meet the proportionality
requirement. In this case the court took account of the
fact that it was possible for the employer to distinguish
between back-office and front-office work (the claimant
worked in a back office position) and also because of the
absence of complaints by colleagues or clients and the
absence of any attempt by the claimant to encourage
other women to wear a headscarf.

Facts

On 1 October 2007, the claimant was hired by
ACTIRIS, which is the public office in charge of imple-
menting employment policy in the Brussels-capital
region. The claimant wore a headscarf at the time of her
entry into service.

On 5 December 2012, ACTIRIS adopted new work
rules, with Article 19 reading as follows:

“Article 19 – Work clothes
Clothing suited to the workplace:
All staff members are required to adopt a form of dress
(jewels, accessories, haircut, and makeup included) com-

* Gautier Busschaert is a lawyer with Van Olmen & Wynant in Brussels,
www.Vow.be.

patible with the work places of ACTIRIS, so as not to
disturb the atmosphere necessary for the good perform-
ance of the tasks.
In other words, the form of dress and all aspects of this
must remain discreet and not run counter to the mission of
ACTIRIS. All headwear is prohibited.”

In February 2013, the claimant and two other colleagues
who also wore headscarves notified ACTIRIS that they
deemed Article 19 to be unclear and therefore not appli-
cable to them. As a consequence, the sentence regarding
headwear was removed from Article 19. However, Arti-
cle 10 of the work rules was as follows:

“All staff members undertake to respect the principle of
neutrality of public service and the equal treatment of
citizens in all situations […] During their work, staff
members of ACTIRIS do not show their religious, politi-
cal or philosophical preferences, either in their manner of
dress or in their behaviour. They do not pursue activities
of a religious, political or philosophical character in the
workplace, without prejudice to union activities and
opinions within the framework of existing laws and con-
ventions”.

The claimant received a formal warning, as she contin-
ued to wear her headscarf despite these explicit work
rules to the contrary. On 13 May 2013, she filed a com-
plaint for discrimination on grounds of her religious
beliefs.

On 10 June 2013, the claimant filed a writ of summons
before the President of the Brussels Labour Tribunal
and asked that the neutrality policy of ACTIRIS be
deemed contrary to anti-discrimination legislation. She
also requested that ACTIRIS be forced to cease imple-
menting this policy on pain of a daily penalty of € 650.
She finally claimed € 5,000 damages to cover her legal
fees.

Judgment

On 6 August 2015, the public prosecutor’s office deliv-
ered an opinion which concluded that Article 10 of the
work rules had introduced a general prohibition on dis-
playing religious, political and philosophical symbols
which constituted indirect discrimination, as prohibited
by the Legislative Order of the Brussels-capital region
of 4 September 2008 for the promotion of diversity and
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the combatting of discrimination in the regional civil
service of Brussels.

The President of the Labour Tribunal followed this
opinion in his ruling. He deemed that the Legislative
Order of 4 September 2008 provided the legal back-
ground to the case. This order is one of the measures
which implement Directive 2000/78 into Belgian law,
with a specific focus on the civil service in the Brussel
region. As such, it must be interpreted in conformity
with that directive and the general principles of EU law,
including those provided in the European Convention
for the Protection of Human Rights and Fundamental
Freedoms (ECHR), Article 9 of which reads:

“1. Everyone has the right to freedom of thought, con-
science and religion; this right includes freedom to change
his religion or belief and freedom either alone or in com-
munity with others and in public or private, to manifest
his religion or belief, in worship, teaching, practice and
observance.
2. Freedom to manifest one’s religion or beliefs shall be
subject only to such limitations as are prescribed by law
and are necessary in a democratic society in the interests
of public safety, for the protection of public order, health
or morals, or for the protection of the rights and freedoms
of others”.

The President went on to explain that one must distin-
guish between an ‘inclusive’ construction of the princi-
ple of neutrality, which requires that the users of public
services be treated in a non-discriminatory way, and an
‘exclusive’ construction, which requires that public
servants do not manifest their beliefs, as it is important
to maintain an appearance of neutrality. It is the neu-
trality principle in the exclusive sense that ACTIRIS
used to justify Article 10 of the work rules. It was used
in an extensive manner also in that it applied to all
members of staff.

The constitutional principle of neutrality upon which
the Belgian state is grounded is traditionally considered
to rely on the inclusive principle – which ACTIRIS
could not invoke to justify its neutrality policy. Unmiti-
gated support for the use of an exclusive construction
cannot be found in the case law of the European Court
of Human Rights either, since it does not allow for an
absolute ban on religious signs in the workplace without
reservation or justification, as shown by the Eweida – v
– United Kingdom case1. That case involved a British
Airways check-in clerk who, being a devout Christian,
wore a small cross visibly on a necklace over her uni-
form. When her employer instructed her to remove the
cross or to wear it under her uniform, she invoked Arti-
cle 9 ECHR. The ECtHR held, inter alia:

“On one side of the scales was Ms Eweida’s desire to
manifest her religious belief. As previously noted, this is a

1. ECtHR 15 January 2013, application 48420, reported in EELC 2013-1,
page 42.

fundamental right: because a healthy democratic society
needs to tolerate and sustain pluralism and diversity; but
also because of the value to an individual who has made
religion a central tenet of his or her life to be able to com-
municate that belief to others. On the other side of the
scales was the employer’s wish to project a certain corpo-
rate image. The Court considers that, while this aim was
undoubtedly legitimate, the domestic courts accorded it
too much weight. Ms Eweida’s cross was discreet and
cannot have detracted from her professional appearance.
There was no evidence that the wearing of other, previ-
ously authorised, items of religious clothing, such as tur-
bans and hijabs, by other employees, had any negative
impact on British Airways’ brand or image”.

Although the President in this Belgian case did not ref-
erence Article 9(2) of the ECHR (“….such limitations
as are prescribed by law…”) explicitly, he did note that
there must be a legal basis for limiting freedom to mani-
fest one’s religion, the only possible statutory basis in
the case at hand being the legislative acts adopted by the
Parliament for the Brussels region or the ministerial
decrees for that region. However, none of those legisla-
tive acts or decrees allows for the ‘exclusive’ neutrality
policy advocated by ACTIRIS. Moreover, the legisla-
tive provisions which prohibit discrimination on the
grounds of religion or belief have to be read in combina-
tion with Article 9 ECHR, which protects the right to
manifest one’s religion or belief, so that the wearing of a
religious sign in itself cannot be criticised.

Moving to the facts of the case, the President considered
that the prohibition contained in Article 10 of the work
rules involves those adhering to a religion which pre-
scribes the wearing of a particular sign or for whom the
wearing of a particular sign is important, being treated
less favourably than others. There is discrimination, but
the President does not undertake detailed analysis as to
whether this is direct or indirect, since the forthcoming
judgment of the ECJ in the Achbita case (C-157/15)
referred by the Belgian Supreme Court should soon set-
tle the issue2.

In addition, the President expressed doubts about the
objective of neutrality used by ACTIRIS, for two main
reasons. On the one hand, there is no legislative act
adopted by the Parliament of the Brussels-capital region
which would condone an objective of exclusive neutral-
ity and, on the other hand, the work rules of ACTIRIS
cannot be deemed to be ‘law’ in the formal sense of the
term and therefore cannot be used to restrict the free-
dom of religion guaranteed by Article 9 ECHR.

The President also questions the proportionality of the
exclusive neutrality imposed by ACTIRIS upon its
employees. ACTIRIS does not establish the existence of

2. Reference for a preliminary ruling reported in EELC 2015-3 nr 25.
Advocate-General Kokott delivered her opinion on 31 May 2016. At
the time of writing, the ECJ has yet to deliver its judgment.
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an imperative social need to justify the sudden imposi-
tion of a general and absolute ban on religious signs.

ACTIRIS argued that it needed to be able to transfer its
staff from one position to another and from one depart-
ment to another freely, which meant that an employee
who works in a back office position one day may have to
work in a front office position the next day. According
to ACTIRIS, this meant that, as regards the wearing of
religious symbols, it is not possible to make a distinction
between front office workers, who are in direct contact
with the public and must be seen to be religiously neu-
tral and back office workers to whom this does not
apply. The President was not impressed with this line of
reasoning, given that the claimant was a junior employee
who had worked in the call centre since 2009. In his
view, rather than making a distinction between front
and back office, it would be better to distinguish
between, on the one hand, employees who hold a posi-
tion where it is necessary to avoid giving the public con-
cern about the employee’s impartiality and, on the other
hand, employees not holding such a position.

The President finally notes that there has been no
attempt by the claimant to encourage other Muslim
women to wear a headscarf, nor has there been any ten-
sion between colleagues or complaints by colleagues or
public service users

In view of the above, the President deemed Article 10 of
the work rules unlawful and ordered ACTIRIS to cease
applying it. He also fined ACTIRIS €6.210 in damages
to cover the legal fees of the claimant.

Commentary

This judgment departs from settled case law. Indeed, it
is the first time, to the author’s knowledge, that a Bel-
gian judge has deemed a neutrality policy to be discrimi-
natory on the grounds of religion or belief. The reason-
ing leading to this conclusion is also quite unexpected,
considering existing case law.

The President of the Brussels Labour Tribunal accepts
that the objective of implementing a neutrality policy
which prohibits any visible sign of political, philosophi-
cal or religious belief can be legitimate but he questions
its lawfulness for lack of a legal basis to underpin it in
the region of Brussels-capital. However, this approach is
questionable, as anti-discrimination law does not require
legitimate objectives pursued by an employer to be
underpinned by law. The President’s requirement
appears to flow from Article 9 ECHR but it is hard to
understand how this can be imposed upon employers,
either public or private, as the ECHR is an international
convention applying to states and having no direct effect
on individual employers. Consequently, the legality
requirement should only apply to states acting as public
authorities.

This judgment is also noteworthy for its detailed assess-
ment of proportionality. Until now, the proportionality
requirement has been treated fairly summarily in Bel-
gium. Most judges would consider that an absolute and
general ban on wearing religious, political or philosophi-
cal signs is appropriate and necessary, without consider-
ing the specific circumstances of the case. In contrast,
this judgment gives much thought to details such as the
question of internal mobility, the feasibility of making a
distinction between front-office and back-office func-
tions, the absence of any complaint either from col-
leagues and users of the public service, and the fact that
the claimant did not seek to encourage other Muslim
women to wear a headscarf.
Finally, this judgment is in line with the opinion that
Advocate General Kokott filed on 31 May 2016 in the
Achbita case. In that case, she suggested that a general
company rule prohibiting visible political, philosophical
and religious symbols in the workplace constituted indi-
rect discrimination which might be proportionate on the
facts, but she invited the Belgian Supreme Court to
consider those facts before reaching any definitive con-
clusion, particularly with a view to the following:
– the size and conspicuousness of the religious symbol;
– the nature of the employee’s activity;
– the context in which he or she performs that activity;

and
– the national identity of the Member State concerned

If the ECJ followed this approach, a detailed propor-
tionality analysis would become hard for Belgian judges
to avoid and the judgment reached in this case, though
currently controversial, might become the norm.

Subject: discrimination on the grounds of reli-
gion or belief

Parties: Mrs. Samira A.- v – ACTIRIS

Court: Tribunal du travail francophone de Brux-
elles (Labour Tribunal of Brussels)

Date: 16 November 2015

Case number: RG no 13/7830/A

Publication: not yet published
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Case Reports

2016/26

Dismissal of an employee
with a disabled child was
not discriminatory by
association (DK)

CONTRIBUTOR Mariann Norrbom*

Summary

It was neither direct nor indirect discrimination when a
municipality dismissed a childminder with a disabled
child, since the decision to dismiss was based on the
interests of safeguarding children in the municipality’s
childminding services, by not taking them out of their
usual environment and placing them with a childminder
they did not know.

Facts

Under the Danish Anti-Discrimination Act, employers
are not allowed to discriminate against employees on
grounds of disability. With the Coleman decision
(C-303/06) from the European Court of Justice (ECJ),
the protection against direct discrimination due to disa-
bility was expanded to also include discrimination on
grounds of a child’s disability – if the employee is the
main carer for the disabled child.

In this case, the Danish Supreme Court was asked to
decide if a childminder’s child was disabled within the
meaning of the Danish Anti-Discrimination Act and, if
so, if the dismissal of the childminder was discrimina-
tion within the meaning of the Anti-Discrimination Act.

The case concerned a childminder who worked for a
municipality and had a son with Asperger’s syndrome
and various other conditions. Due to her son’s situation,
the childminder applied for leave of absence to care for
him. The leave was granted. As a result of declining

* Mariann Norrbom is a partner of Norrbom Vinding in Copenhagen,
www.norrbomvinding.com.

birth rates, the municipality decided to downscale its
childminding services – and the childminder was affec-
ted by this, being dismissed 15 months into her leave.

The childminder believed that she had been dismissed
because of her son’s disability and therefore issued pro-
ceedings against her employer, claiming compensation.
The employer did not agree with the childminder, argu-
ing that she had been dismissed because she was the
most expendable employee based on an objective assess-
ment of operational needs. One element in this assess-
ment was that dismissing a childminder on leave instead
of a childminder in active service would have the least
adverse effect on the children in the municipality’s care.
If other action were taken, those children would have to
be moved to a childminder they did not know. Further,
it was yet to be seen when the childminder would be
able to resume work.

Judgment

A unanimous bench ruled in favour of the employer.

The Court held that the son was disabled within the
meaning of the Anti-Discrimination Act, because he
suffered from Asperger’s syndrome and had considera-
ble functional limitations.

The next question before the Court was whether the
employer had discriminated directly against the child-
minder on grounds of the son’s disability. The Court
held that the dismissal did not constitute direct discrim-
ination as the reason for the dismissal was not the son’s
disability, but the childminder’s long-term absence.

The last question before the Court was whether the
employer had discriminated indirectly against the child-
minder in its handling of the matter. On this question
the employer took the view that indirect discrimination
had not taken place – and, in any event, indirect dis-
crimination by association was not protected under the
Anti-Discrimination Act. The Court held that the deci-
sion to safeguard the children’s interests by not taking
them out of their usual environment and placing them
with a childminder they did not know was reasonable.
The decision to select for dismissal a childminder who
had been absent from work for a long period of time was
an appropriate and necessary decision in order to safe-
guard the children’s interests and provide a secure and
stable environment for them.
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The Court found reason to note – despite its finding
that the childminder had not been directly or indirectly
discriminated against – that it is not yet settled under
EU law whether an employee can rely on Coleman in
matters concerning indirect discrimination and that this
legal question will have to await further case law from
the ECJ.

Commentary

The decision by the Supreme Court is mainly interest-
ing because of the reference made to the legal question
of whether or not indirect discrimination can be by asso-
ciation. The Court referred to the Chez Razpredelenie
decision (C-83/14) (discussed below) when noting that
the question is not settled under EU law. Thus, it is at
least fair to say that the Court is not convinced that dis-
crimination by association is protected under the Anti-
Discrimination Act – and the underlying Directive
2000/78 – when the discrimination in question is indi-
rect.

Some lawyers have argued that Chez Razpredelenie is to
be interpreted as protecting indirect discrimination by
association. We disagree with this view. In Chez Razpre-
delenie, the plaintiff suffered less favourable treatment in
the same way as the Roma community which mainly
populated the area in question. The ECJ reasoned that
in such a situation, it is necessary to ensure that a citizen
enjoys the same level of protection as people belonging
to an ethnic minority – even though the citizen in ques-
tion did not belong to that ethnic minority.

In Coleman, the employee was the mother of a disabled
child and it was this association that acted as the reason-
ing behind the protection against discrimination. How-
ever, the mother and the disabled child are not in the
same situation, as only the mother performs work. On
that basis, the ECJ’s decision in Coleman established
that there was no legal ground for expanding the protec-
tion to cover indirect discrimination, including any obli-
gation to accommodate a disabled employee.

Therefore, there is a notable difference in the facts in
Coleman and Chez Razpredelenie. We are not convinced
that Chez Razpredelenie should be construed as offering
protection against indirect discrimination by association
for an employee due to a child’s disability. But we can
expect that the question will be referred to the ECJ in a
future case. In the case at hand, however, there was no
reason to do so, as the Court did not find that the child-
minder had been discriminated directly or indirectly.

Subject: Associative disability discrimination

Parties: Municipality of Hørsholm – v – FOA
representing A

Court: Højesteret (Supreme Court)

Date: 27 April 2016

Case number: 151/2015

Internet publication: available from
info@norrbomvinding.com
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Case Reports

2016/27

Employers must
compensate employees
separately for restricting
their right to work for
others, not only after, but
also during their
employment (LI)

CONTRIBUTOR Inga Klimašauskienė*

Summary

Following the latest case law of the Supreme Court of
Lithuania, it is not enough to state that an employee
cannot work for a competitor during their employment.
It is necessary to pay compensation in order for the non-
compete obligation to be legally enforceable, because of
the onerous nature of the obligation.

Facts

The employee in this case was dismissed because he had
used his company car on behalf of his wife’s employer.
This was in breach of his contract, which (a) required
him to devote all his working time to his employer, (b)
prohibited him from performing work for any one other
than his employer during working hours and (c) pro-
hibited him from performing work, directly or indirect-
ly, for third parties without his employer’s permission.
The court of first and second instance held that,
although the employee had breached provisions (a) and
(b), the breach was insufficiently serious to justify dis-
missal. They declared the dismissal to be invalid. The
employer appealed to the Supreme Court.

* Inga Klimašauskienė is an Associate Partner at GLIMSTEDT in Vilnius,
www.glimstedt.lt.

Judgment

The Supreme Court upheld the lower courts’ decision.

With regard to provision (c), the Supreme Court started
by reiterating its existing doctrine that the parties to an
employment contract may enter into a non-compete
agreement that is effective both during employment and
afterwards. The Supreme Court stressed that a non-
compete agreement restricts the constitutional right of
an employee to choose a job, and therefore the restric-
tion must be limited in time and adequate compensation
must be paid.

The Supreme Court disagreed with the employer’s
interpretation of its doctrine, being that compensation
in consideration of a non-compete obligation is required
only inasmuch as the employee’s freedom is restricted
after termination of the contract, and that compensation
is therefore not necessary for restricting competition
during employment. By contrast, the court emphasized
that the amount and purpose of non-compete compen-
sation must be clearly specified and distinguished from
other payments and it must be paid to employees even
during their employment.

On these grounds the Supreme Court affirmed the low-
er courts’ decision that the dismissal was unlawful. It
ruled that in the absence of compensation, a non-com-
pete clause in an employment contract is contrary to law
and therefore void.

Commentary

Non-compete agreements are not regulated by statute in
Lithuania. The rules governing such agreements are
entirely judge-made. Previously, the Supreme Court
had clarified that a former employee must be paid com-
pensation if the former employer is to be able to enforce
a contractual non-compete obligation. The judgment
reported above has made it clear that such compensation
must be paid during the employment as well as follow-
ing termination. In a way, this is a little strange, because
the Labour Code of Lithuania requires both employers
and employees to comply with the law, respect the rules
of communal life, act in good faith and adhere to the
principles of reasonableness, equity and fairness. One
would think that not competing against one’s employer
would be covered by these general obligations. Further,
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employees are under an obligation not to act in a way
that could damage the employer’s interests.

In practice, most companies have employment contracts
or policies which prohibit employees from working for
competitors or being engaged in the same activity as
their employer during employment. However, separate
compensation for this is not paid, the idea being that the
salary paid to the employee covers this, in other words it
is deemed adequate consideration for the non-compete
agreement. Following this judgment, the message to
business seems to be that employers must clearly pro-
vide for non-compete compensation either in the
employment contract or in a separate non-compete
agreement in order to protect the business from unfair
competition. Failing this, the employer may have a non-
compete clause that is unenforceable.

On the other hand, a well-drafted non-compete agree-
ment with clearly distinguished consideration could
prove harm has been caused following a breach. If it is
hard to assess damage meaningfully, a claim for unfair
competition may be refused by the court – or the
employer may simply not think it is worth making a
claim. But an employer’s investment in its employees,
commercial relations, trade secrets and confidential
information is too valuable to leave exposed to unfair
competition.

There is also a practical difficulty. Lithuanian law does
not allow employers to amend terms of employment
unilaterally. Many employers will likely want to do just
that in order to be able to enforce ‘during employment’
non-compete clauses in their employment contracts.
This means that they will have to ask each individual
employee to sign a new contract or an amendment to
their contract. Will all employees agreed to do so? And
how much should the compensation be? Some employ-
ees may be tempted to draw a parallel with compensa-
tion for non-compete agreements that apply after termi-
nation of the contract. Such compensation varies wide-
ly, but is rarely below 20% of last-earned salary for as
long as the employer wishes to enforce the non-compete
clause. It is hard to imagine employers either offering
their staff a 20% pay raise or accepting that their non-
compete clauses are unenforceable. There may well be
employers who propose something like the follow: your
current salary is 100, so let’s amend it to state that your
salary from now on is 80 and that you will be paid a
monthly bonus of 20 in consideration of your non-com-
pete obligation. Of course, it is far from certain that
such an attempt would survive a legal challenge.

On 24 March 2016, the Supreme Court delivered a sim-
ilar judgment to the one described here – indicating just
how seriously it takes the need to compensate employees
for restricting their constitutional freedom to choose a
job.

Comments from other
jurisdictions

Croatia (Dina Vlahov Buhin, Schoenherr): In contrast to
Lithuanian law, the Croatian Labour Act provides that a
non-compete obligation exists ex lege during the
employment relationship. According to this Act, an
employee must not, during employment, on his own
account or for the account of third parties, enter into
business transactions in the field of employer’s business
activity without the employer’s consent (statutory non-
compete obligation). Violation of this prohibition repre-
sents a severe breach of employment obligations and is a
valid reason for extraordinary dismissal (Supreme court
Revr-1024/12-2 of 19 March 2013).

However, the issue arises as to how to assess whether
the employee has entered into the field of the employ-
er’s business activity. According to Croatian jurispru-
dence, the statutory non-compete obligation relates to
the performance of the same or substantially the same
business the employer is engaged in, and must be
assessed on a case by case basis.

Besides the statutory non-competition obligation, the
employer and the employee may also agree (in the form
of a separate contract or as a part of the employment
contract) that the employee shall not, after termination
of the employment relationship, work as an employee
for a competitor of the employer or enter into business
transactions on his own account or for the account of
third parties regarded as the employer’s competitors
(contractual non-compete obligation). Such an obliga-
tion may not last longer than two years after termination
of the employment agreement, during which time the
employer undertakes to compensate for adhering to the
obligation to the tune of at least half of the average sal-
ary paid to the employee in the three months prior to
termination of the employment contract.

Therefore, under Croatian law, payment of compensa-
tion for restricting competition is not regulated during
employment, but only after termination of the employ-
ment contract. This approach, from our point of view,
seems reasonable, as it allows the employer to protect its
justified interests (e.g. in terms of business secrets,
information on business partners and market condi-
tions).

Czech Republic (Nataša Randlová, Randl Partners): The
freedom to choose a job is, in my opinion, an important
basic human right which must be taken seriously. How-
ever, this right should guarantee to each individual the
freedom to decide whether he or she will be employed
or will run their own business and freedom to choose
the employer or business in which to operate. When the
individual decides to be employed, he or she should be
free to decide to terminate the employment and find
other employer or start a business. However, the
employment relationship itself limits the employee –
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because of the notice period, a change of employer usu-
ally cannot be immediate and working hours limits the
to what extent an individual can work for more than one
employer. An essential element of the employment rela-
tionship is also the obligation not to act contrary to the
employer’s interests. In my view, this should include an
obligation not to compete with the employer. Reim-
bursement for all these limitations should be included in
the salary – and salary is usually one of the most impor-
tant factors that the employee considers when choosing
a job.

In the Czech Republic, a non-compete obligation is
imposed on employees directly by the Labour Code
during employment and they are not entitled to any
compensation for complying with this obligation. On
the contrary, breach of this obligation is considered to
be a breach of the employee’s duties and can lead even
to termination of employment.

Finland (Kaj Swanljung and Janne Nurminen, Roschier):
There is a clear distinction between competing employ-
ment and (other) secondary employment in Finland.
The Finnish Employment Contracts Act explicitly pro-
hibits employees from engaging in, or even preparing
for, competing activity that would harm their employer.
Even without such an explicit prohibition, the non-
compete obligation derives from the employee’s duty of
loyalty. Since an employee has by law an obligation not
to compete during the employment, compensation for a
non-compete obligation can be considered to be part of
salary. In comparison, if a post-employment non-com-
pete obligation is agreed upon, the employer is only
obliged to pay compensation to the employee if the
restriction exceeds six months after the employment has
ended. However, a clause that would prohibit secondary
employment in general could be considered invalid or at
least unenforceable if the employee was able to perform
his or her duties irrespective of the secondary employ-
ment without violating the duty of loyalty.

Romania (Andreea Suciu, Noerr): In my view, the obli-
gation not to compete with an employer is not only one
of the most essential obligations on an employee, but of
the utmost importance, as it ensures the proper devel-
opment of employment relations. It is the personal char-
acter (intuitu personae) of an employment relationship as
well as the mutual trust between the parties that makes
the duty on every employee not to compete with the
employer an absolute obligation.
If an employee sets up a competing business based on
know-how acquired during employment, in a way which
competes with the current employer, is regarded as law-
ful unless the employee has been paid to refrain from
doing this. I have encountered countless cases practice
in which employees have set up competing businesses
without the employer even being able to prove the
employee’s involvement in the business, often because
of ruses such as appointing third persons as sharehold-
ers or managing directors. Moreover, the harm caused

to employers by employees breaching their non-com-
pete obligations is often difficult to quantify in practice.

Further, a code of conduct highlighting the employee’s
obligation to declare and avoid conflicts of interests –
which is an increasingly popular device – is useless,
unless each and every employee is paid compensation.

Nevertheless, a proposal to amend Romanian Labour
Law is currently being assessed by Parliament.
Although the proposal was issued last year, the chances
of it being passed this year quite rather low. The draft
law expressly proposes an amendment to the non-com-
pete obligation on employees during the period of the
employment contract provided the parties agree on
compensation to be paid to the employee. Efforts have
been made by employers’ associations and chambers of
commerce to avoid this law being passed.

United Kingdom (Colin Leckey and Katie Honeyfield,
Lewis Silkin): In the UK, it has never been normal, nor
a legal necessity, to pay for post-employment restrictive
covenants, such as non-compete, non-solicit or non-
dealing clauses, during the term for which they are in
force. Instead, the test has always been whether an
employer can demonstrate that it had a legitimate busi-
ness interest justifying the restriction. However, there
has been debate about whether the UK might one day
converge towards the continental norm, as seen in Lith-
uania, of paying for post-employment restrictions. In
the recent UK case of Bartholomews Agri Food Limited v
Thornton [2016] EWHC 648 (QB), the High Court con-
firmed that the answer remains a resounding “no”. The
Court ruled that payment during the restriction period
did not make any difference to enforceability, stating “it
is contrary to public policy in effect to permit an employer to
purchase a restraint”.

Nonetheless, UK employers may still want to pay for
post-employment restrictive covenants in some cases
because, practically, payment may make an employee
more likely to comply, even if the payment is unlikely to
make any legal difference if the covenants are not
enforceable because they go further than is reasonably
necessary to protect the employer’s business interests.
Additionally, employers are increasingly faced with the
practical problem of cross-border competitive threats: if
(say) an employer wants a court in Paris to enforce an
English injunction (as opposed to simply relying on the
employee’s unwillingness to place himself or herself in
contempt of the English court), might the employer
place itself in a better position by demonstrating a will-
ingness to pay at least the minimum levels of compensa-
tion required under French law? It’s a question without
a clear answer in the UK, but of increasing pertinence.

What about restrictions affecting employees during
employment? Such covenants are arguably seen as
unnecessary in the UK given employees’ implied duty
of faithful service, or fidelity, which encompasses sever-
al further important duties, such as the duty not to com-

108

EELC July 2016 | No. 2 doi: 10.5553/EELC/187791072016001002010



pete with the employer, not to entice away other
employees and not to solicit clients. In this regard, UK
law is similar to that contained in the Labour Code of
Lithuania. Despite this, many employers will often
include express provisions in the employment contract
to afford them better protection. For example, employ-
ers will often stipulate that employees must devote all of
their time, attention and abilities to their business and
must promote, protect and further the interests of that
business (which in effect, act as non-compete, non-
solicit and non-dealing clauses during employment). If
UK employers choose to impose these explicit restric-
tions they are not legally required to compensate
employees above and beyond their salary, but in all real-
ity they may be a factor in determining the appropriate
financial package.

It is worth noting that in the UK employers can achieve
the same result as a restrictive covenant by invoking a
garden leave clause during an employee’s notice period.
In this case, the individual on garden leave remains an
employee and subject to all of the rights and obligations
contained in their employment contract but is not
required to work. The individual is therefore still bound
by the duty of fidelity and by any other explicit contrac-
tual non-compete provisions that apply during employ-
ment. During garden leave, the employer continues to
pay the employee’s normal salary. And while the public
policy arguments against restraints of trade will still be
engaged if a garden leave clause is excessively long, the
employer is not held to the same standard as with a
post-termination covenant.

The Netherlands (Ruben Houweling, Erasmus School of
Law): Dutch law makes a sharp distinction between
clauses that restrict competition during employment
and post-employment non-compete clauses. The latter
are explicitly regulated by statutory law, whilst non-
competition during the employment contract is gov-
erned by the general duty of faithful service. The duty
of faithful service implies that an employee is not
allowed to compete with his employer during the
employment relationship (he may not start his own
competing business nor enter into an employment rela-
tionship with the employer’s competitor). Since statuto-
ry law does not prohibit a non-compete-clause during
the employment relationship, such clauses are valid.
Basically all of these clauses during the employment
contract are simply governed by contract law.

Dutch jurisprudence shows that if the employee is pre-
paring to establish a competing business while still
employed, but has not yet started to actually run that
business, in the absence of a clause prohibiting such
preparation, a breach of non-competition or duty of
faithful service has not yet been made. Much depends
on how the non-compete clause is worded (for example,
if the contract expressly prohibits preparation of a com-
peting business, the court will uphold the prohibition).

Under Dutch law a (post employment) non-compete
clause is only valid, if agreed (1) with an adult (18 year
+) employee and (2) set out in writing. Additionally,
since 1 July 2015, a non-compete clause is prohibited in
temporary employment contracts, unless the employer
can demonstrate that it has a legitimate business interest
justifying the imposition of the restriction. A compensa-
tion during the period of non-competition is not
required. However, the court has the power to order
payment of compensation if it finds the non-compete
clause too harsh. In practice, such compensation is sel-
dom ordered. The main reason for this is that the court
has wide discretion to (partially) mitigate the non-com-
pete clause. This discretion is often used to mitigate the
duration or scope of the non-compete clause (e.g. miti-
gating the non-competition clause to a prohibition not
to do business with the former employer’s clients). The
constitutional right of ‘free choice of employment’ is
often heard as an argument for mitigation. If Dutch
employers choose to impose explicit restrictions during
the employment contract they are not at all legally
required to compensate employees.
In 2005 Parliament rejected a legislative proposal that
would have stipulated that post-employment non-com-
pete clauses are null if a fair compensation was not
agreed upon. In 2015 the government ordered a review
of the non-competition clause in Dutch legislation,
without any results yet. Up till today compensation for
non-compete clauses is not required nor (in practice)
agreed upon (as part of salary) in The Netherlands. The
Lithuanian case mentioned above might inspire our
Supreme Court to rule likewise in a similar case, since
non-compete clause during and after the employment
contract are poorly regulated, taking into account the
major restriction of one of employees’ most fundamental
rights: free choice of employment. Given the current
state of legislation, jurisprudence and legal practice (no
compensation required and the wide discretion of the
court to mitigate the non-compete clauses) such a ruling
is not likely to follow soon.

Subject: non-compete, compensation

Parties: A. V. – v – UAB Robert Bosch

Court: Lietuvos Aukščiausiasis Teismas (Supreme
Court of Lithuania)

Date: 12 February 2016

Case number: 3K-3-32-687/2016

Publication:www. lat. lt → TEISMO NUTAR-
TYS → Bylos nr.: → 3K-3-32-687/2016
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Case Reports

2016/28

Employee compensated
for employer’s refusal to
move her to another office
nearer home, as advised
by the occupational doctor
(FR)

CONTRIBUTOR Delphine Levy Karcenty*

Summary

An employer that fails to comply with an occupational
doctor’s recommendation regarding an employee’s
health, as it relates to his job, is in breach of its health
and safety obligations.

Facts

The plaintiff in this case was an accounting assistant.
She had worked for the defendant, a regional water
company, since 1984. She had suffered from poor health
since 2003 and in September 2006 she had a stroke. She
was off work for about three months, returning from
sick leave in December 2006.

Pursuant to French law, the plaintiff saw an occupation-
al doctor before returning to work. Occupational doc-
tors have certain rights and responsibilities. One of
these is set out in Article L4624-1 of the French Labour
Code. It provides that the doctor is authorised to advise
(proposer) the employer to take ‘individual measures’
where he or she feels that measures are required in con-
nection with an employee’s medical condition. One
measure is the relocation of the employee to another
place of work. The employer must consider the doctor’s
advice and, if it decides not to heed it, it must specify
the reason. If the employer and employee disagree on

* Delphine Levy Karcenty is an avocat with Jeantet in Paris, www.jean-
tet.fr.

whether or how to act on the doctor’s advice, either par-
ty may appeal to the Labour Inspector.

In this case, the occupational doctor found the plaintiff
sufficiently recovered to resume work in December
2006. However, he advised the employer to allow her to
work from another office closer to her home. The pub-
lished judgment does not reveal what exactly happened,
but it would seem that the employer did not act on the
doctor’s advice, even after the doctor repeated the
advice in 2007, 2008 and 2009. The employer seems to
have argued that it had no suitable work for the plaintiff
other than in the office where she was based.

The doctor examined the plaintiff again in 2010. As on
the previous occasions, he found her fit for her job. This
time, however, the doctor did not repeat his previous
advice to relocate her to another office.

It would seem that the employment relationship eventu-
ally terminated following a dispute in connection with
the plaintiff’s request to be transferred. The plaintiff
reduced her working hours to 80% of full time, claiming
that her employer’s refusal to accommodate her forced
her to do this.

Considering that refusing her requests for a transfer
constituted a breach of the employer’s obligation to safe-
guard her health, the employee initiated a legal action
before the labour court of Roubaix. She claimed
€ 50,000 as compensation of moral damage and € 8,466
as remuneration as if she has worked on a full-time
basis, € 48,889 as compensation for the additional com-
muting expenses she had been forced to make as com-
pared to the expenses she would have made had she
been allowed to work in an office closer to her home and
€ 1,368 in lieu of paid leave. The court of first instance
turned down her claim.

Judgment

The Court of Appeal of Douai overturned the lower
court’s judgment and awarded the plaintiff € 5,000. It
considered that, even though the doctor’s last report, in
2010, did not recommend a change of job, and that the
plaintiff therefore had no right to be transferred, the
employer had not demonstrated that he had considered
the doctor’s previous advice (of 2006, 2007, 2008 and
2009). The court of appeal held the employer liable,
since no specific adjustments had been made to accom-
modate the employee at her workplace. The court does
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not seem to have accepted the employee’s argument that
she had been forced to reduce her workload to 80% of
her working time or that she had had additional travel-
ling expenses.

The Supreme Court confirmed the court of appeal’s
decision, considering that the employer was not able to
demonstrate that he had taken into account the recom-
mendations of the occupational doctor in a sufficiently
robust way.

Commentary

France has transposed the OSH Framework Directive,
89/391. The Labour Code, repeating Article 6 of the
Directive, requires employers to implement measures
necessary for the safety and health of workers on the
basis of the following general principles of prevention:

– the avoidance of risks;
– the assessment of risks which cannot be avoided:
– dealing with risks at source;
– adapting the work to the individual, especially as

regards the design of workplaces, the choice of work
equipment and the choice of working and production
methods, with a view, in particular, to alleviating
monotonous work and work at a predetermined
work-rate and to reducing their effect on health;

– adaption to technical progress;
– replacement of dangerous equipment etc. by non-

dangerous or less dangerous;
– development of a coherent overall prevention policy

covering technology, the organisation of work, work-
ing conditions, social relationships and the influence
of factors related to the working environment;

– giving collective protective measures priority over
individual protective measures;

– giving appropriate instructions to workers.

French law requires the employer to adapt its safety and
health measures where appropriate and to strive to
improve the existing situation. In this context, the
employer must implement a risk prevention policy,
which takes into consideration the impact of the work
on the employees. The employer must also prepare a
risk assessment. This document must be updated at
least once a year and also whenever there is a develop-
ment impacting on health and safety at work. Employ-
ees must be able to look at the document and it must be
made available to the health and safety committee and
staff delegates, if any, as well as to the occupational doc-
tor and the Labour Inspector.

In this context, according to Article L. 4624-1 of the
French Labour Code, employers must take into account
the occupational doctor’s recommendations and specifi-
cations and, if they refuse to apply them, they must
explain why. In the case at issue, the employer had vio-
lated the provisions of the Labour Code, since it had not

complied with the recommendations made by the occu-
pational doctor and not explained why. Moreover, it had
not taken any other actions to adapt the workplace of the
employee in light of her medical condition.

What is surprising is that all of the occupational doctor’s
decisions recognized that the employee was fit for work
and his latest decision did not reiterate his recommenda-
tion regarding the workplace. But these factors do not
seem to have impressed the Supreme Court, which
applied the employer’s safety obligation strictly and
ruled that the employer should have implemented meas-
ures to comply with the doctor’s recommendation.

This judgment follows the Supreme Court’s previous
case law. Indeed, the Supreme court had already decid-
ed that when an employee challenges a proposal for
redeployment on the basis that it conflicts with recom-
mendations by occupational health, the employer must
request fresh advice from the doctor about the proposed
redeployment before it can decide to dismiss the
employee on the grounds that there is no possible rede-
ployment within the company.1

If the employer is not able to show it has adapted the
employee’s job to comply with the recommendations of
the doctor, it is in breach of its obligation to execute the
employment contract in good faith and is liable to com-
pensate the employee for his or her loss in an amount to
be calculated by the court.2

Moreover, if an employer demotes an employee to a
lower position despite the recommendations of occupa-
tional health, this can be regarded as moral harassment,
which is a punishable offence.3 In the case in which this
was decided, the court considered that the employer had
harassed an employee who had been declared fit for
work but with some reserves (i.e. no lifting of heavy
weights), since it did not comply with the occupational
doctor’s recommendations. The employee was still
obliged to lift heavy weights and was offered less well-
paid positions on five occasions.

Subject: Health and safety

Parties: employee – v – Société Noréade

Court: Cour de cassation, chambre sociale (Social
Chamber of the French Supreme Court)

Date: 2 March 2016

Case number: 14-19639

Publication: www. legifrance. gouv. fr → juris-
prudence judiciaire → nom de la juridiction =
cour de cassation → numéro d’affaire = 14-19639

1. Ruling of the Supreme Court of 27 January 2016, no 14-18.641.
2. Ruling of the Supreme Court of 17 February 2010, no 08-45.610.
3. Ruling of the Supreme Court of 28 January 2010, no 08-42.616.
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Case Reports

2016/29

Prohibition on dismissing
union leaders, even for
reasons unrelated to union
activity, is
unconstitutional (RO)

CONTRIBUTOR Andreea Suciu*

Summary

Article 60(1)(g) of the Romanian Labour Code does not
allow an employer to dismiss trade union leaders for
reasons other than disciplinary misconduct or judicial
reorganisation, dissolution or bankruptcy of the employ-
er. The Constitutional Court has recently ruled that
Article 60(1)(g) is unconstitutional.

Background

Trade unions in Romania
In the first half of 2011, Social Dialogue Law no.
62/2011 was adopted under the impact of the economic
crisis, because of the need for labour market flexibility
and to satisfy the interests of employers. This has
diminished some trade union rights and drastically
reduced their power and influence. The measures with
the greatest impact are the following:
a. At least 15 employees working for the same employer

are needed to set up a trade union within an estab-
lishment. Previously, 15 employees in the same
industry or profession could set up a union within an
establishment even if they worked for different
employers. So the legislator has eliminated the option
for a trade union to comprise people employed in dif-
ferent establishments, sometimes in competition with
each other.

* Andreea Suciu is Head of Employment & Pensions with Noerr in
Bucharest, www.noerr.com.

b. Under Romanian Labour Law, unions must be ‘rep-
resentative’ in order to be able to negotiate and con-
clude collective bargaining agreements, start collec-
tive labour disputes, organise strikes or participate in
certain tripartite organisations, for example, the Eco-
nomic and Social Council. Whether a trade union can
claim to be representative normally depends on the
number of members it has. Under the previous rules,
several different unions set up at the unit level could
act as representatives, a solution that hindered agree-
ment to collective bargaining and collective contracts
to a certain extent, triggering labour conflicts and
resulting in strikes. Under Social Dialogue Law no.
62/2011, only one trade union can act as the repre-
sentative within a given unit. Social Dialogue Law
no. 62/2011 thus limits the ability of employees to
associate and organise by making the conditions for
being able to be representative more stringent.

c. Under the previous law, board members of trade
unions were entitled to three to five days off work per
month for union activities without salary reduction.
Under the current Social Dialogue Law, they no lon-
ger benefit from this right.

Alongside the economic crisis, various other factors
have also influenced the power of the unions in recent
years. The privatisation and liquidation of state compa-
nies (which led to a reduction of the number of employ-
ees to about five million), lack of focus in the trade
union movement and dwindling of interest in the unions
all caused a significant decrease in unionisation. At the
peak unionisation, in 1993, unionised employees
amounted to approximately 70% of the total number of
employees. By contrast, currently only about two mil-
lion workers are union members, which represents a
unionisation rate of about 40%.
Current efforts by trade unions are geared towards iden-
tifying ways to rebuild labour law in a way that unblocks
the barriers to obtaining the right to represent, increases
social dialogue and assists in agreeing collective bargain-
ing agreements.

Protection of union representatives in Romania
In Romania the protection of union delegates is current-
ly ensured by three provisions:
– Article 220(2) of the Labour Code, which prohibits

the dismissal of those in elected leadership positions
in trade unions for reasons related to union activity.

– Article 10(1) of Social Dialogue Law no. 62/2011,
which prohibits the amendment and/or termination
of the employment contract of members of trade
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unions on grounds relating to union membership and
union activity.

– Article 60(1)(g) of the Labour Code, which is a gen-
eral prohibition against dismissing trade union lead-
ers for any reason, with the only exceptions being dis-
missal for a serious disciplinary offence or repeated
misconduct and dismissal following judicial reorgani-
sation, bankruptcy or dissolution of the employer.

Thus, trade union delegates cannot be dismissed in
cases of, for example, police custody physical and/or
mental unsuitability, professional unsuitability or for
business reasons generally. Thus, whether or not the
dismissal is related to union activity, dismissing trade
union delegates is prohibited.

Until now, the Romanian courts have always ruled in
favour of union leaders dismissed in breach of the above
provisions and employers were obliged to reinstate them
and pay their salary retrospectively.

Facts

Mr. Stefan Blacioti was an employee of Goodmills S.A.
in Pantelimon, Ilfov County. In 2014 Mr. Blacioti,
together with other employees, were informed that they
would be made redundant for business reasons. As soon
as they learned about their impending dismissal, they
went on sick leave, during which time they set up a
trade union and were elected to various leadership posi-
tions. This meant the employer was unable to dismiss
them. Nevertheless, Goodmills S.A. proceeded with the
planned redundancies. On 17 November 2014 Mr. Bla-
cioti challenged his dismissal at the Bucharest Tribunal
on the basis of Article 60(1)(g) of the Romanian Labour
Code.

In July 2015, when the case was pending at the Bucha-
rest Tribunal, the defendant claimed that Article 60(1)
(g) of the Labour Code is unconstitutional. The Tribu-
nal decided to refer the matter to the Constitutional
Court in accordance with the legal requirements, which
state that a court must refer any claim of unconstitution-
ality to the Constitutional Court, unless the claim is
declared inadmissible by that court based on certain cri-
teria regulated by law.

However, the litigation at the Bucharest Tribunal con-
tinued until 16 October 2015, when the Bucharest Tri-
bunal dismissed the action as unfounded. We do not
know why the action was dismissed because the Court
decision was not published. At present the litigation is
pending at the Court of Appeal following an appeal
lodged by Mr. Blacioti, the next hearing being set for 23
September 2016.

Judgment

Meanwhile, on 24 November 2015 the Constitutional
Court ruled that Article 60(1)(g) of the Labour Code
was unconstitutional.

The Constitutional Court reasoned that union delegates
are in a different position from that of other employees
and legal protection is not only justified but necessary in
order to avoid possible coercion, blackmail or repression
by employers in a way that prevents them performing
their function.

Thus, effective protection and sufficient guarantees to
allow union representatives to properly perform the
duties which they have been assigned are provided by
Article 220(2) of the Romanian Labour Code. This pro-
hibits the dismissal of those in elected leadership posi-
tions in a trade union for reasons relating to union activ-
ity. In addition, Article 10(1) of the Law on Social Dia-
logue No. 62/2011 prohibits the amendment and/or
termination of employment of trade unions members on
grounds relating to union membership and union activi-
ty.

In this regard, the Court noted that, according Article 1
of ILO Workers’ Representatives Convention, 1971
(No. 135) “Workers’ representatives in the undertaking
shall enjoy effective protection against any act prejudicial to
them, including dismissal, based on their status or activities
as a workers’ representative or on union membership or par-
ticipation in union activities, insofar as they act in conform-
ity with existing laws or collective agreements or other joint-
ly agreed arrangements.”

The Court also referenced Article 7 (titled ‘Protection of
rights’) of Directive 2002/14 establishing a general
framework for informing and consulting employees in
the EU, which provides that “Member States shall ensure
that employee representatives, when carrying out their func-
tions, enjoy adequate protection and guarantees to enable
them to perform properly the duties which have been
assigned to them”. In 2010 the European Court of Justice
ruled that Article 7 should be interpreted as not requir-
ing that employee representatives be granted more
extensive protection against dismissal than other
employees, merely holding that any measures taken for
implementing the Directive, whether provided by law
or collective agreement, must comply with the mini-
mum protection provided for in Article 71.

On the other hand, the Constitutional Court noted that
by prohibiting the dismissal of union leaders in cases
where dismissal is not related to union activity, Article
60(1)(g) contravenes to the following Articles of the
Romanian Constitution, thus making Article 60(1)(g)
unconstitutional:

1. ECJ 11 February 2010, C – 405/08, Ingeniørforeningen i Danmark vs
Dansk Arbejdsgiverforening.
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a. Article 16 on equality before the law – since the
establishment of different legal treatment of union
leaders, namely the prohibition of dismissal, has no
objective and reasonable justification, their protection
must operate exclusively in relation to trade union
activity actually performed.

b. Article 44 on ownership – obligating an employer to
continue paying salary to an employee who is redun-
dant and for whom there is no work, or to an employ-
ee who, for example, is incapacitated physically or
mentally, would amount to “expropriation”;

c. Article 45 on economic activity – not being allowed to
dismiss union leaders (with two exceptions provided
by law) would reduce the employer’s scope to decide
how to organise activity within the company.

As the Constitutional Court’s decision is relevant to the
pending litigation under Article 60(1)(g), we assume the
Court of Appeal will uphold the Bucharest Tribunal’s
ruling and reject Mr. Blacioti’s claim.

Commentary

It is worth mentioning that under the legislation in force
until 2011 the prohibition against dismissing union lead-
ers currently regulated by Article 60(1)(g) applied not
only during the term of office but for a further two years
after termination of the mandate. This was a considera-
ble burden on employers, especially during the econom-
ic crisis when large scale redundancies where often the
only option.

The overprotection of union leaders was softened in
2011 when the protection against their dismissal was
limited to the duration of their mandate. The restriction
of their protection has reached its peak with this new
decision of the Constitutional Court and the aim of
employers that union leaders should only enjoy protec-
tion related to their union activity has finally been ach-
ieved.

In my position as an attorney-at-law who mainly repre-
sents employers, I can only embrace the legislative
changes. I have experienced how, in the past, the exces-
sive and unjustified protection against dismissal has
often led to abuse, whereby union members were elec-
ted to leadership positions simply to avoid dismissal. In
addition, employers were often prevented from imple-
menting business restructurings by the restrictive legal
provisions relating to the dismissal of union leaders.
The decision of the Constitutional Court not only meets
ILO and EU requirements on adequate protection, but
is also in line with business practice.

Nevertheless, the battle of trade unions for power and
immunity is not over. A series of legal projects was
launched last year, one of them aimed at amending Arti-
cle 10(1) of Social Dialogue Law no. 62/2011 by rein-
stating the prohibition against dismissal of union leaders

for reasons not related to them (e.g. business reasons) or
for professional unsuitability during their mandate and
two years following the termination of the mandate. On
10 May 2016 the Chamber of Deputies approved the
Bill. The vote of the Chamber of Deputies is final.
However, before promulgation of the law, the President
may refer it back to Parliament for reexamination. On 6
June 2016 the President did precisely that, based on the
Constitutional Court’s decision. The law is currently
being reexamined by the Senate.

Comments from other
jurisdictions

Austria (Erika Kovács, University of Vienna): In Austria
union leaders are not allowed to be dismissed for their
union activities. Dismissal based on joining a union,
being a member or engaging in union activities are pro-
tected. A union leader or member of a union simply has
just to present a credible case that one of these was likely
to have led to the decision to dismiss and the employer
then must try to prove the contrary.

There is similar protection for other employee represen-
tatives.

For example, dismissal for activities as a member of a
conciliation board or occupational physician, or an
application for membership of a works council – or even
former membership of a works council – are all prohibi-
ted reasons for dismissal.

Works council members, however, enjoy greater, extend-
ed protection. A member of a works council may be dis-
missed only with the prior permission of the court. If an
employer gives notice to a works council member with-
out the prior permission of the court, the dismissal will
be void. The permissible reasons for ordinary and extra-
ordinary dismissals of works council members are
expressly set out in law.

The reason for the higher level of protection of works
council members is that they work at the level of the
enterprise and cooperate directly with the employer and
are therefore more dependent on it. By contrast, trade
unions in Austria usually operate at branch level.

Germany (Paul Schreiner and Jana Hunkemöller, Luther
Rechtsanwaltsgesellschaft mbH): The situation in Germa-
ny differs from that described above. Union leaders do
not enjoy any special protection. They can be dismissed
in the same way as any other employee. However, usual-
ly they are employed by the union itself. Union repre-
sentatives operating within an undertaking have the
same protection from unfair dismissal as any other
employee but may not be disadvantaged as a result of
their work for the union, as termination for union activi-
ties is not permitted.
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Special Protection comparable to that described in this
case is granted to members of the works council. By
Section 15, paragraph 1 of the German Dismissal Pro-
tection Act (Kündigungsschutzgesetz, ‘KSchG’), works
council members can only be dismissed for cause with-
out notice where the cause is not related to the individu-
al’s work in the works council, for example, persistent
misconduct or a serious disciplinary offence. In the case
of closure of the business or unit, they may only be dis-
missed if they cannot be transferred to a different unit
(Section 15, paragraph 4, 5 KSchG).

Subject: Dismissal of trade union leaders

Parties: Goodmills S.A. – v – Bucharest Tribu-
nal

Court: Curtea Constititionala (Constitutional
Court of Romania)

Date: 24 November 2015

Case number: 1.268D/2015

Publication: https:// www. ccr. ro/ ccrSearch/
MainSearch/ SearchForm. aspx
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Case Reports

2016/30

Members of a Board of
Directors are ‘individual
contractors’, not self-
employed ‘entrepreneurs’
(PL)

CONTRIBUTOR Marcin Wujczyk*

Summary

The Supreme Court in this case establishes conditions
to be met in order for the member of a Board of Direc-
tors to qualify as a self-employed “entrepreneur”. In
light of these conditions, Directors must be considered
to have the status of “individual contractor”, obligating
them to pay increased social security contributions.

Background

Under the Polish social insurance system, employees are
compulsorily insured against certain risks and situa-
tions, such as old age, sickness, accidents and unem-
ployment. The system is run by an organisation called
Zaklad bezpieczen Spolecznych (ZUS).

In general terms, there are three categories of insured
persons: employees, individual contractors (whose sta-
tus resembles that of employees to a certain extent) and
entrepreneurs. The issue in this case concerned the dis-
tinction between individual contractors and entrepre-
neurs. The category of ‘employee’ was not at issue

Essentially, entrepreneurs are individuals who run their
own business without being employed. Individual con-
tractors do not run a business, and their status is quite
similar to employees, as they are contractually linked in
most cases only with one company (under a ‘civil’ con-
tract, as opposed to an employment contract).

* Marcin Wujczyk, Ph.D., is a partner with Ksiazek & Bigaj in Krakow,
www.ksiazeklegal.pl.

Contributions to the system are paid by all individual
contractors and entrepreneurs. Most recipients of serv-
ices (I will use the term ‘employers’) deduct a portion of
the contribution from their workers’ salaries. Roughly
speaking, the average contribution paid by an employer
(before deduction of worker share if any) lies in the
region of 30% of the total gross wage bill.

The contribution owed by an entrepreneur is usually
less. This is particularly the case for entrepreneurs with
a high level of earnings, for two reasons. First, the con-
tribution for an entrepreneur is a fixed amount. An
entrepreneur who earns one million zloty per year pays
the same as an entrepreneur with an income of 50,000
zloty per year. Second, the contribution/benefit ratio
for employees is unfavourable for high earners.
Although benefits increase with contributions, the
increment is not proportionate. In other words, there is
an element of redistribution, with high earners subsidis-
ing lower earners. For these and other reasons, senior
managers in many large companies claim entrepreneur
status. That way, they pay lower social insurance contri-
butions. In many cases, they purchase private insurance
to cover risks, particularly in the area of pension, that
are not covered adequately by ZUS.

Members of the Board of Directors of a company (at
least, those who are paid) act in two capacities: a corpo-
rate capacity and as a provider of services to the compa-
ny. The latter capacity can take the form of an employ-
ment relationship, but it can alternatively take the form
of an independent contractor (individual contractor or
entrepreneur) relationship.

Facts

The employer in this case (the ‘Company’) is a mining
company. It had a Board of Directors consisting of sev-
eral members who worked for the Company on a full-
time basis (and, therefore, did not perform work for
third parties). Each of these directors claimed to be an
entrepreneur, having concluded a ‘managerial contract’
with the Company. In 2012, the Company requested
ZUS to confirm that its Board members were not indi-
vidual contractors, but entrepreneurs, within the mean-
ing of the social insurance legislation. ZUS responded
that it saw the Board members as individual contractors,
not as entrepreneurs.

The Company applied to the court to overrule ZUS’s
response. The court of first instance ruled in the Com-
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pany’s favour. ZUS appealed. The Court of Appeal
decided to ask the Supreme Court for guidance. It asked
the Supreme Court, essentially, whether a member of a
board of directors of a company, who has a contract with
that company for the provision of services, can benefit
from entrepreneur status, allowing them to pay reduced
social insurance contributions.

Judgment

The Supreme Court began by establishing that a service
provider can only be considered to be an entrepreneur if
three conditions have been met:
1. the party for whom the work is carried out and not

the service provider is liable to third parties for the
result of that work (unless the work in question is
unlawful);

2. the work is performed in the place and at the time
directed by the recipient of the service;

3. the economic gains and losses generated by the work
are for that recipient’s account.

Where a contract for the provision of services calls for
the service provider to perform services as an indepen-
dent contractor, for example, where the management of
a company is outsourced to a service provider on the
basis of a contract, the person in question is an entrepre-
neur. Where, on the other hand, the service provider’s
responsibilities do not result from the contract between
him and the service recipient, but from the latter’s posi-
tion as a member of the board, the person in question
has the status of individual contractor.

Members of a company’s board of directors may not act
on their own behalf. They do not bear business risks.
Where a ‘managerial contract’ limits the service provid-
er’s third party liability exposure and guarantees them a
more or less fixed income, it is hard to accept that they
run a business risk. This fact in itself prevents them
from being entrepreneurs. Moreover, a manager with
such a contract acts within the organisational structure
of the service recipient, does not bear business expenses
and earns an income that is not dependent on business
results.

The case is now back in the Court of Appeal to make a
final judgment, but it is almost certain what the out-
come will be, namely that the directors have the status
of individual contractor and will have to pay increased
social security contributions.

Commentary

This judgment, which was made public in December
2015, is likely to impact hundreds of senior executives.
They will have to pay higher social insurance contribu-
tions, in many cases very much higher contributions,
without getting much in return by way of increased ben-

efits. It will increase ZUS’s revenue, which is under
pressure. It is not yet known whether ZUS will attempt
to collect arrears in contributions.

Personally, I think the Supreme Court has made the
right decision. The managerial contracts in question
were aimed at allowing the individual service providers
to pay reduced social security contributions even though
their situation did not differ materially from that of reg-
ularly employed board members.

The Supreme Court did not refer to EU law, clearly
seeing the case as a purely domestic one without an EU
dimension. In my opinion this was the right approach,
even though the ECJ has delivered many judgments on
the issue of whether service provision qualifies as
employment or self-employment. In this case, domestic
Polish regulations were crucial in determining the out-
come of the case.

Comments from other
jurisdictions

Croatia (Dina Vlahov Buhin, Schoenherr): According to
Croatian law management board members (directors)
may perform certain tasks for the employer as employed
workers, based on an employment contract and if per-
forming only managerial duties with no employment
relationship, they can work solely based a managerial
services contract and are consequently regarded as serv-
ice providers.

Either way, directors must contribute to pension,
health, accident and unemployment insurance. The dif-
ference between the two is that contributions of direc-
tors who are also employees are automatically calculated
based on gross salary and paid into the state budget by
their employer, while directors who are only service
providers are obliged to register with the competent
pension and health insurance (provided they are not
already registered for some other reason) and pay by
pension and health insurance contributions themselves
based on a fixed tax base.

The applicable contribution rates in respect of employ-
ees are: 20% for pension, 15% for health, 1.70% for
unemployment and 0.50% for accident insurance. Serv-
ice providers must report a monthly taxable income of
HRK 8,037 (approximately EUR 1,050) and pay at the
same rates (approximately EUR 400) into the state
budget. However, if directors (service providers) would,
on the basis of a managerial contract, receive remunera-
tion which exceeds the above fixed tax base, the addi-
tional amount would be taxed as ‘other income’ and
would be subject again to the above rates. Hence, the
amount of approximately EUR 400 represents the mini-
mum amount of directors’ contributions, provided that
they are not insured on another basis.
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By comparing the Croatian and Polish insurance system,
we could conclude that self-employed entrepreneurs
under Polish law are somewhat similar to Croatian
directors performing their managerial duties solely on
the basis of a managerial contract, considering that both
groups pay contributions at a fixed rate, as opposed to
employees who pay contributions depending on their
gross salary. However, under the Croatian tax system,
directors on managerial contracts will ultimately be
taxed on the same amount as regular employees (i.e. the
contributions will be calculated on the total amount of
pay they receive including ‘other income’). Therefore,
from the social insurance system perspective, no distinc-
tion need to be made between directors working as
employees and service providers.

By this system, the Croatian legislator is trying to pre-
vent unequal taxation between directors who also work
as employees of a company and directors who perform
their managerial duties for a company solely based on a
management agreement – as well as preventing potential
evasion of contributions by the latter.

Regardless of this, there is an issue about the minimum
contributions that directors as service providers must
pay by themselves (provided they are not already insur-
ed on a different basis). Such an arrangement may result
in a situation where a director receives pay below the
fixed tax base of HRK 8,037 (or even does not receive
any, especially in situations where a sole shareholder
also acts as a director and thus does not want to lose
profit by paying out both salary, which is to tax, and
profit tax at the end of a business year) but is still
obliged to pay contributions in accordance with the
fixed tax base. Therefore, in practice it is not uncom-
mon that directors conclude employment contracts with
other employers for a minimum statutory salary in order
to avoid excessive taxation as directors.

Czech Republic (Natasa Randlová, Randl Partners): A
similar problem occurs in the Czech Republic. The total
amount of tax, social and health insurance contributions
paid by employees and employers is higher than the
amount paid by entrepreneurs. Therefore many
employees formally act as providers of services to their
employers. This applies not only to high income
employees but to all employees without regard to
income level.

The Czech Labour Code creates the concept of depend-
ent work i.e. work performed within a relationship
where the employee is subordinate to the employer, on
the employer’s behalf, according to the employer’s
instructions or orders and by the employee personally
for the employer. Dependent work must be always per-
formed in an employment law relationship, for salary, at
the employer’s cost and with it bearing responsibility,
within working hours and at employer’s workplace or
other agreed place. Breaches of this rule may result in a
fine, not only on the employer, but also on the individu-

al performing dependent work as an independent con-
tractor.

An interesting point from the Czech perspective is that,
according to this Polish decision, members of a board of
directors can be employees, or more precisely, must be
employees. The case law is quite the opposite in the
Czech Republic. Members of a statutory company body
(such as members of a board of directors or managing
directors) cannot perform their functions as employees.
An employment contract in those circumstances would
be deemed invalid.

The Netherlands (Peter Vas Nunes): Until the ECJ’s
judgment of 4 December 2014 in the case FNV – v –
State of the Netherlands (C-413/13), Dutch doctrine
held that there are, basically, no more than two catego-
ries of service providers: employees and non-employees,
the latter being self-employed contractors. The ECJ’s
judgment in that case shed doubt on this doctrine. In his
commentary on the judgment, Zef Even noted that the
ECJ’s decision “adds a third category”: the newly intro-
duced category of “false self-employed service provid-
ers” (see EELC 2015-4/ nr 53 page 29). These are
employees who act under the guise of self-employed
individuals.

Whether there are two or three categories of service pro-
viders seems to me to be an academic issue. What is
more than academic is where the demarcation line is to
be drawn between employees (real or “false”) on the one
hand and non-employees (whatever they call them-
selves) on the other. This has been a lively subject of
debate amongst Dutch scholars and in countless Dutch
judgments ever since 1945, and perhaps even before
that. The issue seemed to have subsided somewhat in
recent years, until the government introduced new leg-
islation, that became effective earlier this year, that aims
to reduce the percentage of workers claiming to be self-
employed. This has reignited the debate.

As in most jurisdictions, the basic criteria for employ-
ment are threefold: personal service provision, pay and
subordination. The third element has yielded the most
case law. The ECJ has ruled repeatedly on these criteria,
including in cases where the service provider was a
member of a board of directors. It is worth recalling
what the ECJ had to say on this subject in 2010 in the
Danosa case (C-232/09), in which the member of a
Board of Directors of a Latvian company was dismissed
during pregnancy (reported in EELC 2010-5). The ECJ
held as follows:

“The essential feature of an employment relationship is
that, for a certain period of time, a person performs serv-
ices for and under the direction of another person, in
return for which he receives remuneration […]. The sui
generis nature of the employment relationship under
national law is of no consequence as regards whether or
not a person is a worker for the purposes of EU law
[…]. Formal categorisation as a self-employed person
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under national law does not exclude the possibility that a
person may have to be treated as a worker for the purpo-
ses of Directive 92/85 if that person’s independence is
merely notional, thereby disguising an employment rela-
tionship within the meaning of that directive […]. It
follows that […] neither the way in which Latvian law
categorises the relationship between a capital company
and the members of its Board of Directors nor the fact
that there is no employment contract between the compa-
ny and the Board Members can determine how that rela-
tionship falls to be treated for the purposes of applying
Directive 92/85. As is clear from the observations sub-
mitted to the Court, it is not disputed in the present case
that Ms Danosa provided services to LKB, regularly and
in return for remuneration, by performing the duties
assigned to her, under the company’s statutes and the
rules of procedure of the Board of Directors, as sole
Board Member. Contrary to the assertions made by that
company, it is irrelevant in that regard that Ms Danosa
was herself responsible for the establishment of those
rules. On the other hand, those observations differ on the
question whether between Ms Danosa and LKB there
exists the relationship of subordination, or even the degree
of subordination, required under the case-law of the
Court of Justice relating to the concept of ‘worker’ within
the meaning of EU law in general and Directive 92/85
in particular. LKB maintains, as do the Latvian and
Hellenic Governments, that, in the case of members of the
Board of Directors of a capital company, there is no rela-
tionship of subordination as required under the case-law
of the Court of Justice. LKB and the Latvian Govern-
ment argue that, as a general rule, a Board Member such
as Ms Danosa performs his or her duties on the basis of a
contract of agency, independently and without instruc-
tions. They state that the relationship between, on the one
hand, the members of a capital company and/or, where
appropriate, the supervisory board and, on the other
hand, the members of the Board of Directors, must be
based on trust, which means that it must be possible to
terminate the working relationship between the parties if
ever that trust is no longer forthcoming. The answer to
the question whether a relationship of subordination
exists within the meaning of the above definition of the
concept of ‘worker’ must, in each particular case, be
arrived at on the basis of all the factors and circumstan-
ces characterising the relationship between the parties.
The fact that Ms Danosa was a member of the Board of
Directors of a capital company is not enough in itself to
rule out the possibility that she was in a relationship of
subordination to that company: it is necessary to consider
the circumstances in which the Board Member was
recruited; the nature of the duties entrusted to that per-
son; the context in which those duties were performed;
the scope of the person’s powers and the extent to which
he or she was supervised within the company; and the
circumstances under which the person could be removed.
First of all, […] an examination of those factors in the
case before the referring court shows, first and foremost,
that Ms Danosa was appointed sole member of LKB’s
Board of Directors for a fixed period of three years; that

she was made responsible for managing the company’s
assets, directing the company and representing it; and
that she was an integral part of the company. It has not
been possible to tell, from the reply given to a question
raised by the Court during the hearing, by whom or by
what body Ms Danosa had been appointed. Next, even
though Ms Danosa enjoyed a margin of discretion in the
performance of her duties, she had to report on her man-
agement to the supervisory board and to cooperate with
that board. Lastly, according to the documents placed
before the Court, a member of a Board of Directors may,
under Latvian law, be removed from his or her duties by
a decision of the shareholders, in some circumstances fol-
lowing suspension from those duties by the supervisory
board. […] While it cannot be ruled out that the mem-
bers of a directorial body of a company, such as a Board
of Directors, are not covered by the concept of ‘worker’ as
defined in paragraph 39 above, in view of the specific
duties entrusted to them, as well as the context in which
those duties are performed and the manner in which they
are performed, the fact remains that Board Members
who, in return for remuneration, provide services to the
company which has appointed them and of which they
are an integral part, who carry out their activities under
the direction or control of another body of that company
and who can, at any time, be removed from their duties
without such removal being subject to any restriction, sat-
isfy prima facie the criteria for being treated as workers
within the meaning of the case-law of the Court, as refer-
red to above.”

The issue of whether the member of a Board of Direc-
tors qualifies as an employee came up again in 2015 in
the cases of Balkaya (C-229/14), which concerned
Directive 98/59 on collective redundancies, and Spies
von Bullesheim (C-47/14), which concerned Regulation
44/2001 on the jurisdiction and the recognition and
enforcement of judgments in civil and commercial mat-
ters. In both cases (reported in EELC 2015-4), the
Board member in question was held, at least potentially,
to be an employee, even where the national legislation in
question determined that members of a Board of Direc-
tors do not qualify as such.

Subject: Employment status

Parties: Not identified

Court: Sąd Najwyższy (Supreme Court)

Date: 17 June 2015

Case number: III UZP 2/15

Publication: http:// www. sn. pl/ sprawy/
SiteAssets/ Lists/ Zagadnienia_ prawne/
EditForm/ III -UZP -0002_ 15_ p. pdf
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Case Reports

2016/31

Supreme Court: employer
cannot dismiss employee
for exercising freedom of
speech (SL)

CONTRIBUTOR Nives Slemenjak*

Summary

The employee, a public servant, criticised her employ-
er’s director in an email that she sent all of her co-work-
ers. The email made its way into a newspaper. She was
dismissed. She challenged her dismissal successfully:
the Supreme Court, weighing the employee’s right to
freedom of speech against the employer’s right to pro-
tect its reputation and business interests, held the dis-
missal to be unfounded.

Facts

The plaintiff in this case was a public servant. She was
employed by a public agency. In late December 2010,
she sent her employer’s ‘council’, a governing board
within the agency, a proposal to dismiss the director. On
9 January 2011, she sent the same proposal via email,
with “repressive authority” in the subject heading, to all
of her co-workers, without copying in management. It
accused the director of (i) negligence in the handling
and supervising of public funds; (ii) failure to imple-
ment correct public procurement procedures; (iii) vio-
lating labour legislation; (iv) abusing sick leave; etc. The
proposal containing the alleged irregularities was also
forwarded to a newspaper, which published the docu-
ment.1 It was not until then that the director became
aware of the plaintiff’s action. Her contract was termi-
nated for cause (‘for culpability’) on the ground that she
had breached her duties by criticising management,

* Nives Slemenjak is an associate at Schoenherr, in Ljubljana:
www.schoenherr.eu.

1. It is not known who forwarded the document to the newspaper. It has
not been proven that it was done by the employee directly.

both internally amongst the employees, as well as publi-
cally.

The employee challenged her dismissal in court but was
unsuccessful in two instances, despite invoking her fun-
damental human right to freedom of speech. Both
courts took the view that the employee had violated her
contractual obligations, in particular the prohibition of
harmful actions,2 according to which the employee is
obliged to refrain from any behaviour that, having
regard to the nature of the performed work, causes
material and moral harm to the employer or is likely to
harm the business interests of the employer.3 With
respect to the plaintiff’s reference to freedom of speech,
the courts found that the employee had acted with
harmful intent, driven by personal interest and not with
the aim of protecting the public interest or the interests
of other employees (which might otherwise have justi-
fied her actions). The harmful intent was demonstrated
by the fact that there was no need to send the email to
all employees (and the newspaper) since it sufficed that
the addressee (i.e. the chairman of the agency’s council)
received it. As a result of the employee’s harmful
actions, the director was the subject of mockery and
malicious gossip in the corridors, which escalated after
the public announcement in the newspaper.

The case reached the Supreme Court. It overturned the
judgments of the lower courts by establishing the
unlawfulness of the termination of the employment
agreement for cause.

Judgment

Despite the damaged reputation and authority of the
director (and, consequently, the employer), the
Supreme Court ruled in favour of the plaintiff, basing
its reasoning on freedom of speech, a fundamental
human right. The Supreme Court’s ruling mainly relied
on previous judgments of the European Court of
Human Rights (ECtHR), categorically emphasising that
freedom of expression constitutes one of the essential
cornerstones of a democratic society and one of the basic
conditions for its development and for the self-fulfil-
ment of each individual. The protection applies not only
to information or ideas that are favourably received or

2. Article 35 of the Slovenian Employment Relationship Act.
3. The prohibition of harmful actions also stemmed from the employment

agreement itself and the Code of behaviour for civil servants, the latter
requiring loyalty of employees towards their employer.
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regarded as inoffensive or neutral, but also to those that
offend, shock or disturb, whereby the restrictions on
freedom of speech must be construed strictly, and the
need for any limitation must be established convincing-
ly.4

Each encroachment upon freedom of expression must
have a basis in law. This was satisfied in the present
case, as the dismissal was based on the prohibition of
harmful actions under Slovenian employment law.5
However, the ECtHR has also set out a broad frame-
work for freedom of expression, including its bounda-
ries. One of the main criteria to be assessed when con-
sidering freedom of speech is that the expression in
question was in the public interest. Contrary to the
assessment of the lower courts that the email was not in
the public interest, the Supreme Court took the position
that the public interest was involved, given that the
employee was a civil servant and that the email referred
to the actions and business decisions of the director of a
public agency (e.g. negligence in the handling and
supervising of public funds). The subject of the email
was not of a personal nature, but rather an issue that was
also important for all employees whose attention the
plaintiff sought by sending them the email. Crucial to
determining whether the plaintiff committed the alleged
breaches of the prohibition against harmful actions was
the use of the term “repressive authority” in the subject
heading. According to the assessment of the Supreme
Court, the term “repressive authority” (meaning violent
or intimidating) is not objectively offensive as it does
not go beyond acceptable limits. The term “repressive”
is negative but not vexatious and offensive, and the term
“authority” (even in the present context) cannot be con-
sidered as mocking.

The Supreme Court concluded that the defendant had
disproportionately interfered with the plaintiff’s free-
dom of speech by terminating her employment agree-
ment.

Commentary

The statutory prohibition against harmful actions by the
employee is somewhat vague and hence should be inter-
preted on a case by case basis. In order to protect free-
dom of speech in the workplace, we believe that the pro-
hibition should be interpreted restrictively. As the
Supreme Court concluded, the dismissal the employee
was a disproportionate measure in relation to the severi-
ty of the infringement. The employee’s criticism of

4. For example, the case of Langner – v – Germany (application no.
14464/11).

5. See footnote 2. The legal basis can also be found in the Act on Civil
Servants, which prohibits civil servants from engaging in any physical,
verbal or non-verbal conduct or behaviour which is based on any per-
sonal circumstances or creates an intimidating, hostile, degrading,
humiliating or offensive work environment for the person and violates
his or her dignity.

management did not constitute a harmful action since it
was not objectively offensive or malicious and therefore
the employer did not have justified grounds to dismiss
the employee for cause.

Reputational damage caused by the use of offensive lan-
guage, especially when caused by civil servants and con-
ducted publicly, represents a serious form of misbeha-
viour. However, employees cannot be deprived of their
right to express their opinion (including lambasting the
work of their superiors) on this account. Termination of
the employment relationship should remain ultima ratio.
As a less coercive measure, employers may impose disci-
plinary sanctions and/or claim compensation for harm
caused. However, in the case at hand, it is questionable
whether such milder measures would be condoned by
the Supreme Court. Irrespective of the gravity of the
infringement, a disciplinary sanction or a claim for dam-
ages requires there to be culpability. The employer
would thus still need to establish fault and if it is unable
to do so, it has no right to take measures under employ-
ment law against the employee.

The situation might have been different if the employ-
ment contract had included a secrecy clause. Besides the
prohibition against harmful actions, employees are also
required by law to keep business secrets confidential.
For such a clause to be enforceable, the employer would
need to clearly define what constituted a business secret.
However, since the Supreme Court based its judgment
on the public interest as the prevailing criteria, it
remains doubtful whether freedom of expression could
be justifiably restricted in this case.

If the email had been sent directly to the press, the court
would no doubt have had to consider the matter quite
carefully and would probably have taken into account
the fact that alternative options could have been used
prior to publication in that way.

This case was not a whistleblower case, but it could have
been. The protection of whistleblowers in Slovenia is
captured under various pieces of legislation. For exam-
ple, the Integrity and Prevention of Corruption Act
(‘IPCA’) and the Banking Act both explicitly provide
for the protection of whistleblowers. The Banking Act
also stipulates an obligation on the banks to establish a
system for notifying breaches. Under the IPCA, which
could potentially have been relevant to this case, anyone
can notify a competent authority about behaviour in
public bodies which it believes could indicate corrup-
tion, without prejudice to the right of the whistleblower
to notify the public of such behaviour. Information on
the whistleblower remains confidential even after the
competent authority have concluded its investigation. If
whistleblowers are exposed to retaliatory measures or
adverse consequences because of having blown the
whistle, they have a right under the IPCA to request
reimbursement of unlawfully caused damage from the
employer.
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Comments from other
jurisdictions

The Netherlands (Amber Zwanenburg, Erasmus University
Rotterdam): If a Dutch civil servant had sent a critical
email such as that at issue in this case directly to all staff
and a newspaper, I anticipate that a Dutch court would
have been less lenient. It would almost certainly have
drawn more attention to the fact that the author of the
email servant had never attempted to have her allegation
examined internally with her line manager and/or high-
er management. Judgments of the European Court of
Human Rights (ECtHR)6 show that employees should
raise their allegations internally before ‘going public’. If
the employer fails to remedy an unlawful practice even
after the employee has drawn its attention to that prac-
tice, external reporting could be justifiable and employ-
ees should likewise be protected. Raising allegations
internally is the general principle, external reporting the
exception and ultimum remedium. The Parliamentary
Assembly of the Council of Europe also stressed the
importance of this guideline in its Resolution, in which
it invited all Member States to review their legislation
keeping in mind this guiding principal.7

Case law shows that Dutch courts attach considerable
importance to this principle, although it does not con-
sider the principle to be absolute and in isolation, for the
reason that in some cases internal channels could rea-
sonably be expected not to function properly given the
nature of the problem raised.8 Such an exception does
not seems to have existed in the case at hand. In this
case the employee sent her employer’s ‘council’ a pro-
posal to dismiss the director but failed to first discuss
the issue with her line manager and/or higher manage-
ment. Instead, she sent a critical e-mail directly to all
staff, without even copying in management, as well as to
a newspaper. A Dutch civil servant who does that would
probably be dismissed for cause.

Subject: Freedom of speech

Parties: Not disclosed

Court: Vrhovno sodišče (Supreme Court)

Date: 8 December 2015

Case Number: VIII Ips 109/2015

Internet publication: “www. sodisce. si” →
“napredno iskanje” → “iskanje po sodni praksi”
→ enter case number in “iskanje po opravilni št.
ali št. dokumenta”

6. ECtHR 21 July 2011, application no. 28274/08 (Heinisch v. Germany).
7. Resolution 1729 (2010), Protection of “whistle-blowers”, 6.2.3.
8. Dutch Supreme Court 26 October 2012, ECLI:NL:HR:2012:BW9244.

122

EELC July 2016 | No. 2 doi: 10.5553/EELC/187791072016001002014

http://www.sodisce.si


Case Reports

2016/32

Window sticker sufficient
to allow evidence
collected by surveillance
camera (SP)

CONTRIBUTOR Sonia Cortes*

Summary

A decision issued by the Constitutional Court on
3 March 2016 upholds a High Court decision on wheth-
er evidence obtained through video surveillance at the
work place without previously informing the employee
or the works council of the recording infringes employ-
ees’ privacy. The existence of cameras in the workplace
was only made known via a sticker on the shop window,
but the Constitutional Court found that it provided suf-
ficient information to employees. The Court found that,
as there was a prior suspicion of theft by the employee,
temporary recording of the cashier area was lawful and
did not require prior consent. The judgment sets out
the criteria to be used to determine a fair balance
between the competing interests of employee privacy
and the employer’s right to compliance.

Facts

The owner of a ‘Bershka’ clothes store (the ‘company’)
had a reasonable suspicion that the plaintiff in this case,
one of its sales staff (the ‘employee’) was withdrawing
funds from cash registers. The company retained a
security service provider to place cameras in the work-
place to record the cash register area. No prior notice or
warning was given to employees or to the works council
about the recording. A sticker was placed on the store
window with a symbol to indicate that the store had
cameras. After a week, the employer had recordings of

* Sonia Cortes is a partner with Abdón Pedrajas & Molero in Barcelona,
www.abdonpedrajas.com. Special thanks to Isabel Ruano and Carla
Baussa for their help in preparing this case report.

the employee’s misappropriation and her employment
was terminated.

The employee sued the employer claiming reinstate-
ment. She based her claim on infringement of her priva-
cy rights. The first and second instance courts held the
termination to be lawful. The plaintiff applied to the
Constitutional Court.

Judgment

The Constitutional Court upheld the lower courts’ deci-
sion. It held that in this case, placing cameras in the
workplace and using their recordings for disciplinary
purposes was lawful, even though the company had not
specifically informed its employees or (the relevant
committee of) the works council that cameras were
being installed to record the workplace. The court
declared that there had been no infringement of funda-
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mental rights because the recordings were adequate,
reasonable and proportionate to enable the company to
monitor employee compliance. The court reasoned as
follows:

a. the company had a real need to install cameras,
because it was necessary to identify the employee
who was withdrawing funds from the cash register
and the cameras were not installed until after the sus-
picion of misconduct had arisen;

b. The measure was proportionate, because the cam-
eras were only placed during the limited time neces-
sary to identify the offender;

c. the measure was appropriate, because this was the
only way to find out who the offender was.

The court declared that consent to install the cameras
was not necessary because the measure met the excep-
tion provided for under the Spanish Data Protection
Act to the effect that no consent is required for data col-
lection justified in connection with a contractual rela-
tionship (the employment relationship) and conducted
for this purpose.

There were two dissenting votes to the Court decision.
The first objection, by Judge Fernando Valdés (with
which Judges Adela Asua and Juan Antonio Xiol
agreed), was that a fundamental right such as the pro-
tection of personal data cannot be trumped by a non-
fundamental one, such as the employer’s right to moni-
tor employees’ compliance and thus the former should
prevail. The second objection, raised by Judge Juan
Antonio Xiol, was that by merely putting a general
sticker on the store window, the company had not pro-
vided the employee with the appropriate information
about the camera surveillance.

Commentary

Images of a person collected by means of CCTV consti-
tute ‘personal data’ within the meaning of Directive
95/461, implemented in Spain by means of the Data
Protection Act. According to Article 6 of the Directive,
personal data must be collected for specified, explicit
and legitimate purposes (and no others); collection
should be adequate, relevant and not excessive in rela-
tion to such purposes and kept in a form which permits
identification of data subjects for no longer than is nec-
essary for such purposes. According to Article 7b, the
data subject’s consent is not required where processing
is necessary for the performance of a contract to which
the data subject is a party. Further, as an Advocate Gen-
eral stated in his Opinion to a 2014 case, “any form of
processing of personal data is covered by Article 8 of the

1. Directive 95/46/EC of the European Parliament and of the Council of
24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data.

Charter2and constitutes an interference with the right to the
protection of such data.”3

For many years, the case law of the Constitutional Court
offered broad protection to employees’ right to privacy
at work. For example, in a 2013 decision4, the court
declared that a disciplinary measure against a university
employee for not complying with working time was void
because the employee had not been informed that
recordings were to be used to monitor compliance at
work. The cameras had originally been placed for secu-
rity purposes and so they could not be used to monitor
employees’ compliance by recording when the employee
entered or left the university.

The Constitutional Court changes its interpretation in
this new ruling by holding that no consent is required
for employer data processing (CCTV recording) insofar
as this is required to manage the contractual relationship
between the parties and for performance of the employ-
ment contract, since this falls into the exception provid-
ed for in the Spanish Data Protection Act implementing
Article 7b of the Directive. According to the Constitu-
tional Court, CCTV recordings fall into this exception
because they are a necessary tool to enable the employer
to monitor employee compliance. The court further
declares that by agreeing to the employment relation-
ship, the employee is implicitly consenting to a privacy
limitation.

The Constitutional Court’s view was that the sign on
the store window was sufficient to inform the employee
of the fact that there were cameras recording in the
store. The court took the view that there was no need
for the employer to further explain that the cameras
would not only be used to avoid theft by customers in
the store (as could have been inferred), but also for dis-
ciplinary purposes.

The Court declared that the use of a camera to record
the workplace was lawful for the following reasons:
a. it was a justified measure, since it was not used to

infringe employees’ privacy as such but with the spe-
cific purpose of identifying who was removing funds
from the till based on a prior reasonable suspicion of
misconduct;

b. it was appropriate for that specific purpose;
c. it was necessary, because recordings were the only

way to provide evidence of the infringements; and

2. Article 8, Charter of Fundamental Rights of the European Union (2010/
C 83/02), Protection of personal data:
1. Everyone has the right to the protection of personal data concerning

him or her.
2. Such data must be processed fairly for specified purposes and on

the basis of the consent of the person concerned or some other
legitimate basis laid down by law. Everyone has the right of access
to data which has been collected concerning him or her, and the
right to have it rectified.

3. Compliance with these rules shall be subject to control by an inde-
pendent authority.

3. Advocate General Opinion on Schrems vs Data Protection Commission-
er (C-362/14).

4. CC 29/2013 of 11 February, BOE no. A-2013-2712, 12 March 2013.
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d. it was proportionate, because there was only one cam-
era, it was directed specifically at the cash register
and the recordings were made over a limited term
only.

This case seems to follow a current trend, which is to
limit employee privacy rights or, at least, delineate
them. Indeed, the ECtHR has in the past held that
employees have a reasonable expectation of privacy
unless they have been clearly warned previously that
communications might be monitored.

However, in the recent ECtHR Barbulescu decision5,
summarised in the previous edition of EELC, the court
declared that monitoring employees’ private communi-
cations did not infringe employee’s privacy because it
was limited in scope (one week) and proportionate. In
that case, the company had monitored communications
in both the Yahoo Messenger account created upon the
company’s request to respond to clients’ enquiries, but
also the employee’s personal Yahoo account. The
records showed that the employee had used the Internet
for personal purposes, including recording transcripts of
messages the applicant had exchanged with his fiancée
and his brother. The employee was terminated for
breach of the company’s internal regulations.

Unlike most relevant cases from the past (e.g. Halford in
1997 and Copland in 2007) where the employer had tol-
erated or even authorised the private use of communica-
tions, in the Barbulescu case, the company had expressly
forbidden the private use of communications. There-
fore, there was no prior expectation of privacy. The
court further concluded that the employer’s monitoring
was limited in scope and proportionate. The claim was
therefore dismissed.

The Barbulescu decision had a dissenting opinion by
Judge Pinto de Alburquerque, who stated that the
employer interfered with the employee’s privacy and
went far beyond what was necessary, including access-
ing private messages by the employee which had sexual
content and accessing his personal Yahoo account.
Judge Alburquerque reminded the court of the follow-
ing quotation: “Workers do not abandon their right to
privacy and data protection every morning at the doors
of the workplace.”6

Following ECtHR case law, the Spanish Court has
drawn the boundaries of employees’ privacy rights by
holding that no prior consent – or even specific infor-
mation – is required to monitor employees’ privacy.
General information about the recording is sufficient.
The decision declares that such monitoring is lawful
insofar as it is required to manage the employment rela-
tionship and compliance and is subject to the principles
of need, justification, appropriateness and proportionali-
ty. This includes a prior reasonable suspicion of miscon-

5. ECHR 12 January 2016 re Barbulescu – v – Romania.
6. Article 29 Working Party Working document on surveillance and moni-

toring of electronic communications in the workplace, page 4.

duct and limitation to the interference in employees’
privacy to the time strictly necessary for the purpose.

Comments from other
jurisdictions

Austria (Erika Kovács, University of Vienna): In a simi-
lar case in Austria, it would be possible to install a cam-
era to monitor a salesperson to prevent him from steal-
ing. However, as this would involve the privacy of the
worker, before installation of the camera the employer
would need to ask the works council for its permission.
If there was no works council at the workplace, the
employer would need to obtain the written permission
of the affected worker himself. Monitoring without the
prior permission of the works council or the worker is
invalid and the employer can be sued for failure to
obtain it.

However, the catch is that there is currently no prohibi-
tion against using evidence obtained without permission
in court. Indeed, in Austria there have been no similar
cases, in which the court has decided to treat the evi-
dence as inadmissible because the consent was missing.

Sections 50a-50e of the Data Protection Act 2000 regu-
late monitoring by cameras. They provide that video
surveillance for the purpose of the general control of
workers is not permitted. However, the protection of a
subject to monitoring and the safeguarding of evidence
can be legal aims of monitoring. This can enable
employers to install a monitoring system to prevent
theft. The principle of proportionality must be observed
in such cases.

Finland (Kaj Swanljung and Janne Nurminen, Roschier):
According to the Finnish Act on the Protection of Pri-
vacy in Working Life, employers are permitted to con-
duct camera surveillance in the workplace for security
and production supervision purposes. Camera surveil-
lance targeting a particular employee is prohibited,
unless the employee handles property of high value or
potentially encounters violence or other similar threats
in the line of duty, or the employee requests the surveil-
lance him- or herself. Employers are required to consult
the employee representatives when implementing tech-
nical surveillance in order to ensure transparency,
regardless of the reason for it. However, even if the
employer has not done so, material gathered as a result
may still be admissible in court, in line with the princi-
ple of free evaluation of evidence.

Croatia (Dina Vlahov Buhin, Schoenherr): Before enter-
ing into a comparative analysis of the case at hand, it
should be noted that even if it had been determined that
the surveillance was unlawful, in Croatia this would not
automatically have led the termination being declared
unlawful. The notion of unlawfully obtained evidence
does not apply in civil proceedings and so surveillance
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recordings could be used to support the termination.
However, the manner in which the surveillance is con-
ducted may trigger liability on the part of the employer
if it has breached employees’ privacy or infringed safety
at work provisions.

In Croatia, the case at hand would have mainly been
assessed in accordance with the provisions of three stat-
utes: the Personal Data Protection Act, the Labour Act
and the Safety at Work Act.

According to the Personal Data Protection Act, surveil-
lance recordings are defined as personal data and the
person subject to surveillance must be made aware of it
and its purpose. Both the Labour Act and the Safety at
Work Act stipulate that the employee must be notified
prior to the surveillance, both by setting this out in the
work regulations and by personally notifying the
employee either while applying for the job or before the
surveillance starts. In addition, the three Acts provide
for additional works council consultation and consent
obligations, though these differ depending on the Act.
As there is no recent case law, at the moment it is not
clear which act should be applied. The answer depends
on whether the provisions of the Safety at Work Act
apply only to surveillance aimed at ensuring safety at
work or apply to any video surveillance regardless of its
purpose. If the latter, this would mean that the provi-
sions in the Labour Act should be excluded.

Before the Safety at Work Act of 2014 entered into force
there were no provisions explicitly regulating the usage
of surveillance devices in employment relationships and
the available court decisions had been reached based on
the general provisions relating to data protection con-
tained in the Personal Data Protection Act and the
Labour Act. In one decision, the court declared the
installation of cameras in a production hall unlawful as it
determined that this represented a significant decision
in terms of employee’s rights, which generally require
prior consultation with the works council (County Court
in Zagreb, Gžr-389/07-2). Although the cameras had
been essentially installed to monitor employees’ efficien-
cy and not for security reasons, the question of the
appropriateness of the surveillance was unfortunately
not analysed. This was because there was no consulta-
tion with the works council and therefore the surveil-
lance was declared unlawful.

However, with the new Safety at Work Act, a provision
explicitly regulating the use of surveillance devices as a
means of securing safety at work was introduced.
According to this, the employer is entitled to use sur-
veillance devices only in order to control entry and exit
from the workplace and to reduce the exposure of
employees to the risk of robbery, theft and other crime.
If the devices record all the movements of employees
throughout their working time, the employer must
obtain the consent of the works council prior to installa-
tion.

The requirement laid down by the Safety at Work Act is
stricter than that laid down by the above case law, as in
that case the employer had to obtain the explicit consent
of the works council, whereas previously, consultation
alone was sufficient, with no obligation on the employer
to abide by any works council decision.

With this in mind, it is necessary to determine whether
the purpose of the Safety at Work Act is to prohibit all
types of surveillance, including those not aimed at
ensuring safety at work or whether its scope should be
limited to safety surveillance, in which case, other types
of surveillance, such as monitoring of employees’ con-
duct would fall under the general provisions of the
Labour Act and Personal Data Protection Act. Unfortu-
nately the answer has not yet been given and we are
impatiently waiting how the issue will be resolved.

In Croatia, based on the way in which the surveillance in
the case at hand was conducted, it would most probably
have been declared unlawful, regardless of which Act
applied, as neither the employee nor the works council
were notified or consulted about the planned surveil-
lance. However, in our view, a decision of this kind
would be most welcome in Croatia, as the law does not
provide for unusual situations in which it is important
for the employer to react promptly and secretly to detect
and prevent misconduct by the employee, especially
where there is reasonable doubt.

This is especially valid in the context of termination
proceedings, which are burdensome for the employer in
terms of being able to show sufficient evidence. A visual
record of the employee’s misconduct in such cases
would facilitate this. However, there also need to be suf-
ficient safeguards to ensure surveillance is conducted as
rarely as possible and that there is sufficient evidence of
how it is conducted to enable verification of the fairness
of the process.

Subject: data processing

Parties: Monica Rebeca Liberato Rodríguez
– v – Spain

Court: Tribunal Constitucional (Constitutional
Court)

Date: 3 March 2016

Case number: 39/2016

Publication: http:// hj. tribunalconstitucional.
es/ HJ/ nl/ Resolucion/ Show/ 24843
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Case Reports

2016/33

Supreme Court clarifies
rules on redundancy
selection methods (NO)

CONTRIBUTORS Tore Lerheim and Ole Kristian Olsby*

Summary

The basic rule in Norwegian law is that an employer
planning to reduce headcount must apply the rules for
selecting those to be dismissed (based on seniority, qual-
ifications, personal circumstances, etc.) to the entire
workforce within the relevant legal entity. However,
there are circumstances under which the employer may
limit the pool of employees within which to apply those
rules. In this case, the employer was justified in limiting
that pool to one employee, thereby avoiding the need to
make a selection.

Background

Under Norwegian employment law, the termination of
employment in a redundancy situation must be objec-
tively justified on the basis of the circumstances of the
undertaking (Working Environment Act, Section 15-7).

There are no statutory rules regarding the selection of
employees to be made redundant, but it follows from
case law that the selection of redundant employees must
be based on justifiable selection criteria, such as seniori-
ty, formal and actual qualifications, suitability and indi-
vidual circumstances.

Further, it follows from case law that it is not always the
employee whose position is to be eliminated who must
be dismissed. The general rule is that an employer must
consider all of its employees within the same legal entity
in the selection process. As a consequence, employees
are normally entitled to be considered for all of the posi-
tions in the company that they are qualified for.

* Tore Lerheim and Ole Kristian Olsby are partners with Homble Olsby
advokatfirma in Oslo, www.Homble-olsby.no.

Facts

The defendant in this case was a company that sells
sports equipment through a number of chains, with
about 100 stores throughout Norway. The company
employed a total of approximately 2,000 workers. It
decided to close down the department responsible for
sales to clubs and companies. The judgment does not
reveal many details about this department, but it would
seem that it consisted of one stand alone office and was
seen more or less as a store (even though it was not open
to the general public). Be this as it may, the depart-
ment/store employed only one employee, the plaintiff.
He spent all of his working time there, never working in
other stores or departments. He was offered an alterna-
tive position. He turned down the offer, even though
the position offered to him was ‘suitable’ within the
meaning of the Working Environment Act, because it
carried a lower salary. Accordingly, the plaintiff was
declared redundant and dismissed.

The plaintiff sued the defendant, claiming compensa-
tion for having been unjustly selected for redundancy.1
It was common ground that the employer had a legiti-
mate need to close the department and reduce its work-
force. The issue was whether the employer was justified
in limiting the redundancy selection to the department
that was being closed down. The plaintiff argued that,
according to settled case law2, the employer should have
considered its entire workforce when selecting the per-
son(s) to be made redundant, in which case another
employee would have been, or might have been, selected
and he would have been transferred to another depart-
ment within the company. The issue of whether the
plaintiff would have lost his job if the employer had
considered the entire workforce, in other words, what
the selection criteria would have been in that case, was
not litigated, because it was common ground that the
employer had not made an attempt to include any other
departments in the selection process. The issue, there-
fore, was restricted to whether or not the employer was
justified in not comparing the plaintiff to other employ-

1. The plaintiff could have asked the court to declare that his dismissal was
void and that his employment with the defendant therefore continued.
He elected to claim monetary compensation instead, having found new
employment soon after his dismissal. However, his new employer dis-
missed him shortly afterwards, whereupon he adjusted his claim against
the defendant, now also claiming a preferential right to a vacancy that
had meanwhile arisen. However, this aspect was not at issue at the
Supreme Court level and is not dealt with here.

2. Contrary to what is often the case in Norway, the company was not
bound by a collective agreement with rules on redundancy selection.
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ees within the company with a view to selecting some-
one for redundancy.

The court of first instance, the Kristiansand City Court,
ruled in favour of the plaintiff. This judgment was over-
turned on appeal, by the Agder Court of Appeal. The
plaintiff brought the case before the Supreme Court.

Judgment

The Supreme Court began by referring to the general
rule that an employer must consider all of its employees
in the selection process. It went on to point out that an
employer can decide to deviate from this general rule if
that is justified. Whether this is the case has to be
assessed in each individual case. Relevant factors in an
overall assessment are:
– previous practice of limitation in the selection pro-

cess, if any;
– an agreement with employee representatives, if any;
– the size of the company;
– the practical issues of considering all employees in

the selection process;
– the company’s financial status and operational chal-

lenges;
– the company’s need to maintain necessary expertise;
– securing the company’s further operations; and
– whether the workforce reduction is a one-time meas-

ure or part of a larger reorganisation strategy.

On the one hand, the Court stated that an employer
must have compelling reasons for limiting the pool of
employees within which to select the employee(s) to be
made redundant. On the other hand, the Court pointed
out that the Working Environment Act should not be
interpreted as imposing disproportionately cumbersome
processes on the employer, thereby undermining the job
security of the remaining employees.

In its evaluation of the above factors, the Court first
pointed to the fact that the employer had a long and
consistent practice of considering employees at its indi-
vidual stores separately in previous workforce reduc-
tions. This was relevant because in those previous cases,
the employer had not consulted the employee represen-
tatives regarding the limitation of the pool of potentially
redundant employees to a single store and those repre-
sentatives had not raised an objection to that practice.
For this reason, the Court put no emphasis on the fact
that the limitation in this case to one department had
not been discussed, let alone agreed, with the employee
representatives. Further, the company size and organi-
sation were of importance as the employer had approxi-
mately 2,000 employees at approximately 100 different
stores across a significant geographic area. The stores
were not divided into different divisions and there was,
in the court’s view, no other logical method to limit the
redundancy selection other than by limiting the selec-
tion to individual stores. The employees worked at the

specific store which employed them, and the store was
their main connection to the employer.

The Court also considered that the employer had not
conducted only one workforce reduction. Rather, the
process was part of a continuing effort to adapt to the
market situation and competition. Such reoccurring
processes involving a great number of employees
require significant resources and time, which can be
critical for the employer’s ongoing business. At the time
the employer selected the plaintiff for dismissal, it was
in a critical financial situation.

Further, the Supreme Court pointed out that there had
been no discrimination. The employer’s established
practice of limiting redundancy selection to individual
stores meant that the plaintiff had not been considered
in previous workforce reductions in other stores. The
Court also mentioned that there were differences in the
kind of business conducted in the ‘store’ (department)
that was closed (sales to clubs and companies) and the
business conducted in other stores (sales to individual
consumers). Although this was not decisive, the Court
stated that this made it less natural to include other
stores in the selection process.

Finally, the Court referred to the fact that the employee
had been offered another position, which satisfied the
requirement of “other suitable work within the under-
taking”, as provided in Section 15-7 ( 2) of the Working
Environment Act, even though the position in question
was compensated with a much lower salary and totally
different work tasks.

The Supreme Court concluded that the employer was
justified in limiting the selection of employees to be
made redundant to the one employee at the store in
question.

Commentary

The Supreme Court’s decision is in our opinion in line
with former case law and does not expand the scope for
deviations from the general rule. Nevertheless, this
decision provides useful and updated information on
relevant factors to be considered when limiting selec-
tion.

Employers who are planning redundancies must still
carefully evaluate the situation and weigh all relevant
factors before limiting the pool of employees amongst
whom there is to be a redundancy selection to any group
less than their entire workforce. If there are employee
representatives, it is recommended that any deviations
from the general rule are discussed and agreed with
them first.

In two recent decisions from Hålogaland Court of
Appeals (of 15 April 2016) and Gulating Court of
Appeals (of 19 May 2016), the employers in both cases
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made similar limitations in the selection process and
referred to the Supreme Court’s decision in the case
described here. However, in both cases the Courts of
Appeal rejected the use of a limited selection process (on
different grounds), and thereby confirmed that employ-
ers must have weighty arguments for limiting the selec-
tion of employees to be made redundant.

Comments from other
jurisdictions

The Czech Republic (Natasa Randlová, Randl Partners):
The Norwegian rules for selecting redundant employees
seem to me impractical and tough, not only on the
employer, but also on employees. If my understanding
is correct, employers may be forced to select redundant
employees and dismiss employees whose jobs are not
redundant and whose work is still necessary for the
employer. As a result, experienced trained employees
may be dismissed and other employees assigned new
jobs that they are not used to doing or may not want to
do. It seems to me that neither party could be satisfied
by this arrangement. It imposes a high level of uncer-
tainty on all employees, as they could be considered for
redundancy even if their particular job is necessary for
the employer, they work well and comply with their
work obligations. Considering all the above, the limita-
tion on the set of employees to be considered for dis-
missal to a particular store or department made by the
court in this case seems reasonable.

In the Czech Republic the rules for selecting redundant
employees are much more liberal. According to case
law, an employee who works in a post that no longer
exists is redundant. If there is more than one similar
same position and only some of them are cancelled the
employer is free to choose which of the employees
working in the same role should be selected for redun-
dancy. The court is not even entitled to consider the
employer’s decision about the employees to be made
redundant, subject to the proviso that the court can look
at whether a decision was discriminatory.

Finland (Kaj Swanljung and Janne Nurminen, Roschier):
Under Finnish employment law, the basic rule is that
selection criteria for redundancy must be applied to all
employees affected by the redundancy, but only to those
employees. For this reason, the employer cannot dismiss
an employee whose position is not becoming redundant
(i.e. whose work does not in reality cease) and transfer a
redundant employee to this position. Having said that,
because of the protected position of shop stewards and
other employee representatives and the fact that they
must be the last remaining employees, a ‘substitute ter-
mination’ of this kind may be deemed to take place vis-
à-vis employee representatives.

Germany (Paul Schreiner and Jana Hunkemöller, Luther
Rechtsanwaltsgesellschaft mbH): In contrast to Norway,
only those employees of a business who are interchange-
able because of their work, abilities and education need
be brought into the redundancy selection. Employees
who have special knowledge – so called high performers
(‘Leistungsträger’) – may be excluded from the selection
process. These are employees whom the business needs
to retain to keep its expertise. If there are vacancies in
the business or the company group, these must be
offered to those employees who would be dismissed if
the Works Council objected to the termination.

By Section 1 paragraph 3 of the German Dismissal Pro-
tection Act (‘Kündigungsschutzgesetz’) sets out the statu-
tory criteria for redundancy selection in Germany.
Those are age, seniority, maintenance obligations and
severe disabilities and these must be balanced carefully.

Romania (Andreea Suciu, Noerr): In my view, the selec-
tion criteria imposed by the Norwegian case law shifts
the focus from a redundancy for business operations to a
dismissal for reasons related to the employee. It also
seems as if the employer has the ability to dismiss
‘undesirable’ employees during a redundancy process
based on (justifiable) selection criteria, such as suitabili-
ty and individual circumstances. Further, this approach
creates insecurity among all employees, rather than lim-
iting it to those whose positions are to be eliminated.

As far as Romanian law on selection criteria is con-
cerned, this changed for the better in 2011 when it was
amended to the effect that, in case of mass redundan-
cies, social selection criteria would no longer prevail
(e.g. seniority, age, legal obligations to provide support
or severe disability) and performance related criteria
could be used for selection. Thus, if the employer
intends to eliminate one of two identical positions, it is
entitled to retain the best performing employee.
Employers have welcomed this amendment, as the right
to keep their best employees is a prerequisite for contin-
uation and recovery of the business.

Subject: redundancy selection

Parties: A – v – Gresvig Detaljhandel AS

Court: Hojesteret (Supreme Court)

Date: 8 December 2015

Case number: HR-2015-2449-A, (case no.
2015/828)

Publication: http:// www. domstol. no/ no/
Enkelt -domstol/ -Norges -Hoyesterett/
Avgjorelser/ Avgjorelser -2015/ Avdeling - - -Sivile
-saker/ oppsigelse -ved -nedlegging -av -avdeling
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Case Reports

2016/34

Transferee has no claim
against transferor for paid
leave accrued before
transfer (NL)

CONTRIBUTOR Amber Zwanenburg*

Summary

A transferee cannot claim the value of leave accrued but
not taken by transferred employees before a transfer
from the transferor.

Background

Dutch law entitles employees to a minimum of four
weeks’ paid annual leave. A fulltime employee is there-
fore entitled to twenty paid annual leave days. Granting
additional ‘contractual’ leave days is customary. On top
of the right to paid annual leave, most employees are
also entitled to payment of 8% of their annual salary as
holiday allowance. Typically, this is paid once per
annum, normally in May.

Both annual leave1 and holiday allowance are considered
rights that transfer pursuant to Article 3(1) of the
Acquired Rights Directive 2001/23/EC (the ‘Direc-
tive’).

Dutch law provides for the transferor and transferee to
be jointly and severally liable in respect of obligations
that arose before the date of the transfer and for the
transferor’s liability to be limited to one year from the
date of the transfer. This means that affected employees
can sue both their old and new employers for salary
claims based on a contract that existed at the date of the
transfer.

* Amber Zwanenburg is a lecturer of Labour Law at the Erasmus Universi-
ty of Rotterdam.

1. ECJ 7 February 1985 Case C-135/38 (Abels).

The Directive was primarily designed to protect
employees, rather than to regulate the legal relation
between transferor and transferee. Therefore, questions
relating to this relationship are not explicitly addressed
in the Directive. Often, this is arranged by contract, but
a contract is not a necessity. After all, the transfer of an
undertaking should take place ‘in the context of contrac-
tual relations’: a contract as such is not required. If no
contract is in place, questions relating to the relationship
between the transferor and transferee should be resolved
by domestic law. Here, the Directive and the national
legislation transposing it can play a role.

The Dutch implementing law does not make any provi-
sion for the relationship between the transferor and
transferee. And case law on this topic is scarce. The only
example I know, predating the case at hand, derives
from the District Court in Zwolle.2 This Court ruled
that the transferee may recover the annual 8% holiday
allowance for employees who transferred from the
transferor, to the extent that this was accrued during
their employment with the transferor. The Court noted
that, to ensure employees’ rights are safeguarded, the
transferee must retain the employees’ employment con-
ditions. Because the transferee is obliged to pay the
transferred employees 8% of their annual salary as holi-
day allowance in one go, even though part of this allow-
ance was accrued before the date of transfer, the Court
ruled that the transferee was entitled to claim this back
from the transferor.

This ruling is in line with that of the Austrian Supreme
Court (Oberste Gerichtshof), reported in EELC 2010/23.
The Austrian Supreme Court held that, if holiday pay is
paid for an amount of holiday that accrued before the
date of the transfer, the transferee has – in the absence
of an express provision stipulating otherwise – the right
to recover the costs involved from the transferor. A
German Court would likely draw the same conclusions.3
This Austrian ruling was welcomed by Dutch scholars,
arguing that this indeed was a sound solution that
should be applied in the Netherlands as well.4

2. District Court Zwolle-Lelystad 19 October 2011, ECLI:NL:RBZLY:
2011:BU5790.

3. CfoJ by Paul Schreiner on the Austrian Case Report in EELC 2010/23
and BGH decision of 25 March 1999 – III ZR 27/98.

4. A.J.C. Theunissen, ‘Vakantieverlof en ovo: bestemming nog niet
bereikt’, TAP 2010/7, p. 276-280 and CfoJ Peter Vas Nunes and
Dorothé Smits on the Austrian Case Report in EELC 2010/23.
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Facts

Up to May 2010, the company BDG Technisch Admin-
istratieve Diensten B.V. (‘BDG’) provided pay roll serv-
ices and posted 600 employees to Agentschap NL, an
agency belonging to the Dutch Ministry of Economic
Affairs. The employees were employed by BDG. As a
result of a tender, the service contract between BDG
and Agentschap NL was not extended. The pay roll
services were taken over by BDG’s competitor, Capi-
talP. The employees involved subsequently entered into
the service of CapitalP. These employees had, at the
moment of the transfer to CapitalP, large amounts of
leave accrued but not taken.
The question arose as to whether the value of these holi-
days should be paid by BDG, as the transferor to Capi-
tal P, as the transferee.

Judgment

The Court of Appeal in The Hague assumed for the
sake of argument that a transfer of undertaking had
occurred. It subsequently ruled that the transferee could
not claim the value of the leave transferred. The Court
considered that the Directive and the Dutch implemen-
tation law were not designed to regulate the relationship
between the transferor and transferee. Because this rela-
tionship is not addressed in statute, the Court stated it
could not hold the transferor liable for payment of the
value of the leave. The Court failed to see a legal ground
justifying such a claim.

The Court ruled that, in general, the Dutch Civil Code
provides that, where two parties are jointly liable for a
debt and one of them pays that debt, that one has
recourse to the other for half of the sum paid, unless a
provision of law, custom or legal act (rechtshandeling)
should reasonably lead to a different division of liability.
In other words, the question at stake boils down to what
is reasonable under the circumstances at hand. The
Court finds it reasonable to not allow the transferee to
claim the relevant expenses from the transferor. Where
a transfer does not occur as a result of an agreement
between the transferor and the transferee, but instead
results from a tendering process initiated by a third par-
ty, it would have been up to the third party (initiating
the tender process) to provide how the transferee and
the transferor should deal with issues of accrued rights.
The transferee and the third party should have predic-
ted what liabilities the transferee would be taking on and
should have known that the transferee would be obliged
to allow the employee to take paid leave accrued before
the date of the transfer. If the transferee does not cover
these expenses in an agreement, this should not be to
the detriment of the transferor.

The transferee also argued that the transferor had been
unjustifiably enriched at the expense of the transferee,

and was therefore obliged to repair this up to the
amount of the enrichment, or to a reasonable extent.5
The Court, however, took a different approach and held
that the fact that the transferee must allow the employ-
ees paid holiday leave, is not a ‘loss’: there are no losses
suffered or profits missed. The expenses are simply
based on an obligation arising from a contract of
employment allowing the employee to take paid time off
work. But even if the expenses were to be considered
losses, the ‘enrichment’ that is involved is not unjustifi-
able. The enrichment of the transferor, after all, was
something that the transferee could have foreseen and
should therefore not be at the expense of the transferor.

Commentary

This ruling stands out as it is not in line with prior case
law in the Netherlands, nor is it in line with case law in
Austria and Germany. Having said that, the question at
stake is simply not addressed in the Directive, nor in
Dutch law, which has allowed the Court to weigh the
arguments and assess what is reasonable in the circum-
stances.

A relevant circumstance was, according to the Court,
the fact that the expenses were foreseeable for the trans-
feree: it could and should have taken this into considera-
tion when taking part in the tender process. But more
arguments in favour of this view can be found. To name
a few: Is it reasonable to expect the transferor to com-
pensate the competing transferee for expenses, after
having lost its contract to this competitor? And would it
not be unfair for the transferor to have to pay the full
value of the unspent leave in cash up front? After all, it
is uncertain that the employees will actually use all their
transferred right to paid leave (e.g. the right to take
leave can be time-barred). Moreover, the economic val-
ue of up-front payment for leave may very well exceed
the economic value of allowing the employees to actually
use their leave, as it can be done at a moment in which
there is little demand for the employees (i.e. there was
no work anyway).6 In other words, the transferee’s claim
could exceed the transferor’s savings.

An important counterargument is normally that the
transferor has made appropriate reservations or provi-
sions on its balance sheet for leave accrued but not tak-
en. Not having to pay these amounts might therefore
seem like an enrichment of the transferor to the detri-
ment of the transferee. But this argument did not con-
vince the Court in the current case. It does, however,
seem to have convinced a prior Dutch court (the Dis-
trict Court in Zwolle), and the Austrian and German
courts. It is therefore questionable whether the Appel-
late Court in The Hague has set a new standard. It may

5. Section 6:212 Civil Code.
6. A.J.C. Theunissen, ‘Vakantieverlof en ovo: bestemming nog niet

bereikt’, TAP 2010/7, p. 276-280 and CfoJ Peter Vas Nunes and
Dorothé Smits on the Austrian Case Report in EELC 2010/23.
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very well be that the particulars in this case – the trans-
feror loses a contract to a competitor – were decisive.
Probably time will tell. It may very well be that Dutch
courts will apply a case-by-case approach.

Subject: transfer of undertakings

Parties: De Staat der Nederlanden (Ministerie
van Economische Zaken, Agentschap NL) – v –
BDG Administratieve Diensten B.V.

Court: Gerechtshof Den Haag (Court of Appeal
in The Hague)

Date: 16 February 2016

Case number: 200.134.332/01

Internet publication: http:// deeplink.
rechtspraak. nl/ uitspraak ?id= ECLI: NL:
GHDHA: 2016: 24
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ECJ Court Watch – Rulings

ECJ 21 January 2016, case
C-515/14 (Cyprus),
freedom of movement

European Commission – v – Republic of Cyprus

Summary

Cypriot law on civil servants’ pensions violates EU law.

Facts

Cypriot law provides (briefly stated) that a civil servant,
hired prior to 1 October 2011, who resigns and leaves
Cyprus before the age of 45 loses the right to have his
pension consolidated and paid at the age of 55, whereas
a civil servant who continues to be employed as a civil
servant in Cyprus retains that right. In 2012, the Com-
mission notified Cyprus that the relevant statutory pro-
vision was incompatible with Articles 45 and 48 TFEU
on free movement. Cyprus disagreed and, following an
exchange of arguments, the Commission brought an
action against Cyprus.

ECJ’s findings

1. Articles 45 to 48 TFEU are intended in particular to
prevent a worker who, by exercising his right of free-
dom of movement, has been employed in more than
one Member State, from being treated without objec-
tive justification, less favourably than one who has
completed his entire career in only one Member State
(§42).

2. In the present case it is apparent that a civil servant
under the age of 45 who resigns from employment in
the Cypriot civil service to carry on a professional
activity in another Member State (or within an EU
institution or other international organisation) loses
the right to have his pension consolidated and paid at
the age of 55, whereas a civil servant who continues
in employment in that job or who leaves to take up
another civil service position in Cyprus retains that
right (§43).

3. It follows that the Cypriot legislation at issue in the
present case is likely to hinder, or to make less attrac-
tive, the exercise of the right to freedom of movement
by the Cypriot civil servants concerned. The legisla-
tion may deter those civil servants from leaving their
employment within the civil service of their Member
State of origin to carry out a professional activity in
another Member State, within an EU institution or
other international organisation and, therefore, con-
stitutes an obstacle to the freedom of movement for
workers which is, in principle, prohibited by Article
45 TFEU (§44).

Order

The ECJ declares that by failing to repeal, with retroac-
tive effect from 1 May 2004, the age-related criterion in
Article 27 of Law 97(I)/1997 on Pensions, which deters
workers from leaving their Member State of origin in
order to work in another Member State, or within an
EU institution, or other international organisation and
which has the effect of creating unequal treatment
between migrant workers including those who work
within the EU institutions or within another interna-
tional organisation, on the one hand, and civil servants
who have worked in Cyprus, on the other, the Republic
of Cyprus has failed to fulfil its obligations under Arti-
cles 45 TFEU and 48 TFEU and under Article 4(3)
TEU.

 
ECJ 21 January 2016, case
C-453/14 (Knauer), free
movement – social
security

Vorarlberger Gebietskrankenkasse – v – Alfred
Knauer and Landeshauptmann von Vorarlsberg
– v – Rudolf Mathis, Austrian case

Summary

Austrian statutory pension benefits and Liechenstein
occupational pension benefits are “equivalent”.
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Facts

Mr Knauer and Mr Mathis reside in Austria and, in
their capacity as recipients of an Austrian pension, are
insured under the Austrian health insurance scheme.
On account of their previous employment in Switzer-
land and Liechtenstein, they receive old-age pensions
provided by a pension fund under the Liechtenstein
occupational pension scheme. The Austrian Health
Insurance Fund requires Knauer and Mathis to pay
contributions in respect of their Liechtenstein pension
benefits.

National proceedings

Knauer and Mathis brought proceedings, following
which the amount of their contributions to the health
insurance scheme were reduced on the ground that only
a portion of the occupational pension scheme, namely
that corresponding to the minimum statutory benefits,
was within the scope of Regulation 883/2004. The
Health Insurance Fund brought an appeal against both
those decisions and Knauer cross-appealed. According
to the Health Insurance Fund, the contributions payable
must be calculated on the basis of the whole of the pen-
sion payments made by the Liechtenstein pension fund
to Knauer and Mathis, whilst, in Knauer’s submission,
no contribution at all is due on those pension payments.
The issue before the referring court came down to
whether the Austrian pension and Liechtenstein pen-
sions are ‘equivalent’ within the meaning of Article 5(a)
of Regulation 883/2004, which provides that “where,
under the legislation of the competent Member State,
the receipt of social security benefits and other income
has certain legal effects, the relevant provisions of that
legislation shall also apply to the receipt of equivalent
benefits acquired under the legislation of another Mem-
ber State or to income acquired in another Member
State”.

ECJ’s findings

1. The concept of ‘equivalent benefits’ within the mean-
ing of Article 5(a) of that regulation must be interpre-
ted as referring, in essence, to two old-age benefits
that are comparable. As regards the comparability of
such old-age benefits, account must be taken of the
aim pursued by those benefits and by the legislation
which established them (§33-34).

2. The aim of both the old-age benefits paid under the
Liechtenstein occupational pension scheme and those
paid under the Austrian statutory pension scheme is
to ensure that the recipients of the benefits maintain a
standard of living commensurate with that which
they enjoyed prior to retirement. It follows that old-
age benefits such as those at issue in the main pro-

ceedings must be regarded as being comparable. The
fact that there are differences relating, inter alia, to
the way in which the rights to those benefits have
been acquired, or to the fact that it is possible for the
insured to obtain voluntary supplementary benefits,
does not give grounds for reaching a different conclu-
sion.

Judgment

Article 5(a) of Regulation (EC) No 883/2004 […] on the
coordination of social security systems must be interpre-
ted as meaning that, in circumstances such as those at
issue in the main proceedings, old-age benefits provided
under an occupational pension scheme of one Member
State and those provided under a statutory pension
scheme of another Member State — both schemes
being within the scope of that regulation — are equiva-
lent benefits within the meaning of that provision,
where both categories of benefits have the same aim of
ensuring that their recipients maintain a standard of liv-
ing commensurate with that which they enjoyed prior to
retirement.

 
ECJ 25 February 2016,
case C-299/14 (Garcia-
Nieto), free movement –
social security

Vestische Arbeit Jobcenter Kreis Recklinghausen
– v – Jovanna García-Nieto, German case

Summary

An unemployed EU citizen moving to another Member
State is not entitled to social assistance in that State for
the first three months.

Facts

Regulation 883/2004 on the coordination of social
security systems covers social security, not social assis-
tance (‘welfare’). However, there is a hybrid category of
benefits that have characteristics both of social security
and of social assistance. An example is the German
‘basic provision for jobseekers’. It consists of two ele-
ments: (i) benefits for integration into the labour market
and (ii) benefits to cover “subsistence costs”. Such
hybrid benefits are dealt with in Article 70 of Regulation
883/2004.
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Directive 2004/38 enshrines the right of EU citizens
and their family members to move and reside freely
within the EU. Article 24(1) provides that all EU citi-
zens residing in a Member State on the basis of the
directive, as well as their family members, shall enjoy
equal treatment with the nationals of that State. Howev-
er, Article 24(2) allows Member States to deny social
assistance during the first three months of residence.

In 2014, in the Dano case (C-333/13), the ECJ held
that, although benefits of the “basic provision for job-
seekers” type are hybrid benefits as provided in Article
70 of Regulation 883/2004, the predominant function of
the benefits is to cover the minimum subsistence costs
necessary to lead a life in keeping with human dignity,
and that they therefore qualify as social assistance and
not as social security.

All of the members of the Peña-García family are Span-
ish nationals. Ms García-Nieto and Mr Peña Cuevas
lived together for a number of years as a couple in the
same household in Spain and formed an economic unit
(without being married) with their daughter Jovanlis
and Mr Peña Cuevas’s son Joel, who is still a minor. In
April 2012, Ms García-Nieto entered Germany with her
daughter Jovanlis and registered as a jobseeker. On
23 June 2012 they were joined by Mr Peña Cuevas and
his son. On 30 July 2012, the Peña-García family
applied to the Employment Centre for subsistence bene-
fits. The Employment Centre refused to grant those
benefits to Mr Peña Cuevas and his son for August and
September 2012, although those benefits were granted
with effect from October 2012.

National proceedings

The decision refusing the benefits was based on a provi-
sion in the German Social Code (the ‘contested provi-
sion’) that excludes foreign nationals, who are not work-
ers or self-employed persons in Germany, from “basic
provision for jobseekers” benefits for the first three
months of their residence. At the time of the applica-
tion, Mr Peña Cuevas and his son had resided in Ger-
many for less than three months. Moreover, Mr Peña
Cuevas did not have the status of a worker or self-
employed person. According to the Employment Cen-
tre, the exclusion from entitlement to the benefits at
issue applied equally to Mr Peña Cuevas’s son. The
action brought by the Peña-García family against the
Employment Centre’s decision was upheld by the court
of first instance. The Employment Centre brought an
appeal against that judgment before the Landessozialger-
icht Nordrhein-Westfalen. It expressed doubts as to the
compatibility with EU law of the complete exclusion
from entitlement to the benefits at issue. It stayed the
proceedings and referred the following questions to the
Court of Justice for a preliminary ruling:

‘(1) Does the principle of equal treatment under Arti-
cle 4 of Regulation No 883/2004 […] apply also to
the special non-contributory cash benefits referred to
in Article 70(1) and (2) of that regulation?
(2) If the first question is answered in the affirmative:
may the principle of equal treatment laid down in
Article 4 of Regulation No 883/2004 be limited by
provisions of national legislation implementing Arti-
cle 24(2) of Directive 2004/38 that do not in any cir-
cumstances allow access to those benefits for the first
three months of their residence to Union citizens
who are neither workers or self-employed persons in
the Federal Republic of Germany nor entitled to
exercise freedom of movement […] and, if so, to what
extent may that principle be so limited?
(3) If the first question is answered in the negative:
do the principles of non-discrimination enshrined in
primary law — in particular by the combined provi-
sions of Article 45(2) TFEU and Article 18 TFEU
— preclude a provision of national legislation that
does not in any circumstances allow the grant of a
social benefit, intended to provide means of subsis-
tence and to facilitate access to the labour market, in
their first three months of residence to Union citizens
who are neither workers or self-employed persons in
the Federal Republic of Germany nor entitled to
exercise freedom of movement […], but who can
demonstrate a genuine link to the host Member State
and, in particular, to the labour market of that host
Member State?’

By a decision of 19 March 2015, the referring court
decided that there was no need for the first question to
be answered, since a substantially similar question had
been referred in Dano.

ECJ’s findings

1. In Alimanovic (C-67/14), the Court held that benefits
such as those at issue cannot be considered to be ben-
efits of a financial nature which are intended to facili-
tate access to the labour market of a Member State,
but must be regarded as ‘social assistance’ within the
meaning of Article 24(2) of Directive 2004/38. As
regards access to such benefits, a Union citizen can
claim equal treatment with nationals of the host
Member State under Article 24(1) of Directive
2004/38 only if his residence in the territory of the
host Member State complies with the conditions of
Directive 2004/38 (§37-38).

2. To accept that persons who do not have a right of
residence under Directive 2004/38 may claim entitle-
ment to social assistance under the same conditions as
those applicable to nationals of the host Member
State would run counter to an objective of the direc-
tive, namely preventing Union citizens who are
nationals of other Member States from becoming an
unreasonable burden on the social assistance system
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of the host Member State. Consequently, in order to
determine whether social assistance, such as the ben-
efits at issue, may be refused on the basis of the dero-
gation in Article 24(2) of Directive 2004/38, it is nec-
essary to determine whether the principle of equal
treatment referred to in Article 24(1) of that directive
applies and, accordingly, whether the Union citizen
concerned is lawfully resident in the territory of the
host Member State (§39-40).

3. Article 6(1) of Directive 2004/38 provides that
Union citizens have the right of residence in the ter-
ritory of another Member State for a period of up to
three months without any conditions or formalities
other than the requirement to hold a valid identity
card or passport and, under Article 14(1) of that
directive, that right is retained as long as the Union
citizen and his family members do not become an
unreasonable burden on the social assistance system
of the host Member State. That said, it must never-
theless be observed that, in such a case, the host
Member State may rely on the derogation in Article
24(2) of Directive 2004/38 in order to refuse to grant
that citizen the social assistance sought (§41-44).

4. The assistance awarded to a single applicant can
scarcely be described as an ‘unreasonable burden’ for
a Member State, within the meaning of Article 14(1)
of Directive 2004, but the accumulation of all the
individual claims which might be submitted to it
would be bound to do so. The same conclusion must
be reached as regards the interpretation of Article 4
of Regulation No 883/2004. The benefits at issue,
which constitute ‘special non-contributory cash bene-
fits’ within the meaning of Article 70(2) of that regu-
lation, are, under Article 70(4), to be provided exclu-
sively in the Member State in which the persons con-
cerned reside, in accordance with the legislation of
that Member State. It follows that there is nothing to
prevent such benefits being refused to nationals of
other Member States who do not have the status of
workers or self-employed persons or persons who
retain such status during the first three months of
residence in the host Member State (§45-52).

Judgment

Article 24 of Directive 2004/38 […] and Article 4 of
Regulation (EC) No 883/2004 […] must be interpreted
as not precluding legislation of a Member State under
which nationals of other Member States who are in a
situation such as that referred to in Article 6(1) of that
directive are excluded from entitlement to certain ‘spe-
cial non-contributory cash benefits’ within the meaning
of Article 70(2) of Regulation No 883/2004, which also
constitute ‘social assistance’ within the meaning of Arti-
cle 24(2) of Directive 2004/38.

 
ECJ 7 April 2016, case
C-5/15 (Büyüktipi), legal
expenses insurance

Gökhan Büyüktipi – v – Achmea
Schadeverzekeringen NV and Stichting Achmea
Rechtsbijstand, Dutch case

Summary

A legal expenses insurance policy must cover the cost of
a lawyer of choice, even in administrative proceedings
(judgment largely identical to that in Massar, also sum-
marised in this edition of EELC).

Facts

Mr Büyüktipi had taken out legal expenses insurance
with Achmea. He applied to a public authority (CIZ) for
an authorisation that would entitle him to free medical
care. His application was rejected, whereupon he
approached Achmea, requesting that they bear the costs
arising from the involvement of a lawyer of his choice,
specialised in such cases. Achmea refused, essentially
stating that there was no need for Mr Büyüktipi to be
represented by expensive outside counsel, as Achmea’s
own in-house lawyers could represent him just as well,
given that the proceedings he wished to initiate against
CIZ were not court proceedings, but merely administra-
tive proceedings. Mr Büyüktipi sued Achmea.

National proceedings

The case was brought before the Court of Appeal in
Amsterdam for determination of the question of wheth-
er the claim against the CIZ’s decision refusing authori-
sation for care must be classified as an ‘inquiry or pro-
ceedings of a judicial or administrative nature’ within
the meaning of Article 4:67(1) of the Law on financial
supervision, which transposes Article 4(1) of Directive
87/344, and whether, therefore, Mr Büyüktipi is free to
choose a lawyer whose fees are to be borne by Achmea.

ECJ’s findings

1. Under Article 4(1)(a) of Directive 87/344 any con-
tract of legal expenses insurance must expressly rec-
ognise that, in any inquiry or proceedings, where
recourse is had to a representative to defend, repre-
sent or serve the interests of the insured person, the
latter is free to choose that representative. Thus, it
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follows from the wording of that provision that the
term ‘inquiry’ must be read in opposition to the term
‘proceedings’ (§16-17).

2. An interpretation of the term ‘inquiry’, within the
meaning of Article 4(1)(a) of Directive 87/344, in the
manner suggested by Achmea, that seeks to limit the
scope of that term to legal proceedings in administra-
tive matters only, that is to say, those that take place
before a court in the strict sense, to seek review of the
lawfulness of the contested decision and determine
definitively the legal position of the person con-
cerned, would deprive the term ‘inquiry’ of its mean-
ing (§18).

3. The text of the directive does not distinguish
between the preparatory stage and the decision-mak-
ing stage in an inquiry or proceedings. According to
settled case-law, in interpreting a provision of EU
law, it is necessary to consider not only its wording
but also its context and the objectives pursued by the
rules of which it forms part (§19-20).

4. The objective pursued by Directive 87/344, in par-
ticular Article 4 thereof, concerning the free choice of
lawyer or representative, is to protect, broadly, the
interests of insured persons. The general scope and
obligatory nature of the insured party’s right to
choose his lawyer or representative militates against a
restrictive interpretation of Article 4(1)(a). In the
present case, it is apparent that the rights of the
insured person are affected both by the initial deci-
sion of the CIZ and by the decision taken in response
to an objection, inasmuch as the factual assessment is
made during that administrative stage and that
assessment constitutes the basis of the decision made
in the context of subsequent judicial administrative
proceedings. In those circumstances, it is indisputa-
ble that the insured person has need of legal protec-
tion during a procedure that constitutes the indispen-
sable preliminary stage for bringing an action before
the administrative court (§21-23).

5. Such an interpretation cannot be called into question
by Achmea’s argument that a broad interpretation of
the right to a free choice of lawyer or representative
would transform all legal expenses insurance into
insurance based on the principle of ‘covering costs’
(§24).

6. As regards the possible financial consequences for
legal expenses insurance schemes, it must be recalled
that, even if such financial consequences could arise,
they may not lead to a restrictive interpretation of
Article 4(1)(a). Directive 87/344 does not seek the
complete harmonisation of the Member States’ legal
expenses insurance contracts, and the Member States
remain free, as EU law currently stands, to determine
the body of rules applicable to those contracts, on
condition that the principles laid down by that direc-
tive are not rendered meaningless. Thus, the exercise
by the insured person of the right to choose his repre-
sentative does not mean that, in certain cases, limita-
tions may not be set on the costs to be borne by the
insurer (§25).

Judgment

Article 4(1)(a) of Council Directive 87/344 on the coor-
dination of laws, regulations and administrative provi-
sions relating to legal expenses insurance must be inter-
preted as meaning that the term ‘inquiry’ referred to in
that provision covers the stage of an objection before a
public body, during which that body gives a decision
against which an action may be brought before the
courts.

 
ECJ 7 April 2016, case
C-284/15 (ONEm), free
movement – social
insurance

Office national de l’emploi (ONEm) – v – M and M
– v – ONEm and Caisse auxiliaire de paiement des
allocations de chomage (CAPAC), Belgium case

Summary

An EU citizen moving to another Member State, in
order to qualify for unemployment benefits there, must
meet the requirements for entitlement under the law of
his new State of residence.

Facts

Mr M., a musician of Czech nationality, was employed
until 27 April 2008 in the Czech Republic under a full-
time employment contract. After moving to Belgium, he
registered as a job-seeker there on 10 May 2008. He
found several part-time jobs. He made applications for
(i) unemployment benefit for the periods during which
he had no work and (ii) income guarantee benefit for the
periods during which he was only employed part-time.
ONEm (a public social security institution that manages
the system of unemployment insurance and some
employment measures) rejected all of M.’s applications,
some on the ground that the work carried out in the
Czech Republic could not be taken into account because
it had not been followed by work carried out in Belgium
and some on the ground that, in order to be entitled to
unemployment benefit as a part-time worker having
ceased all activity, the person concerned must have
worked for 12 or more hours per week in the posts pre-
viously held. M challenged all of those decisions before
the Labour Court in Brussels.
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National proceedings

The Labour Court declared M.’s action to be partially
well founded. Both parties appealed before the Higher
Labour Court of Brussels. That court referred questions
to the ECJ (1) on the interpretation of Article 67(3) of
Regulation 1408/71 and (2) on whether that provision is
compatible with the rules on free movement and with
Article 15(2) of the EU Charter of Fundamental Rights,
which grants every EU citizen the right to seek employ-
ment in any Member State.

Article 67 of Regulation 1408/71 provides that:
“The competent institution of a Member State whose
legislation makes the acquisition, retention or recovery
of the right to benefits subject to the completion of peri-
ods of insurance shall take into account, to the extent
necessary, periods of insurance or employment complet-
ed as an employed person under the legislation of any
other Member State, as though they were periods of
insurance completed under the legislation which it
administers, provided, however, that the periods of
employment would have been counted as periods of
insurance had they been completed under that legisla-
tion.

Paragraph 2 is largely identical. Paragraph 3, which is
central to this case, provides that:

“[…] application of the provisions of paragraphs 1
and 2 shall be subject to the condition that the person
concerned should have completed lastly:
– in the case of paragraph 1, periods of insurance,
– in the case of paragraph 2, periods of employment,
in accordance with the provisions of the legislation
under which the benefits are claimed.”

ECJ’s findings

1. It is settled case-law that a person seeking employ-
ment who has never been subject to the social securi-
ty legislation of the Member State in which he claims
unemployment benefits and thus has not completed,
“lastly”, periods of insurance or of employment in
accordance with the provisions of the legislation of
that Member State cannot be entitled to unemploy-
ment benefits under Article 67 of Regulation No
1408/71 (§26).

2. Article 3 of the Regulation provides that “persons to
whom this Regulation applies shall be subject to the
same obligations and enjoy the same benefits under
the legislation of any Member State as the nationals
of the State”, thus prohibiting discrimination on the
basis of nationality. The Commission argues that it
must be verified, in the present case, whether the
Belgian legislation in relation to the income guarantee
benefit could lead to indirect discrimination. That
argument cannot be accepted. It is clear from the

Court’s case-law that, in the context of Regulation
No 1408/71, the taking into account by a Member
State of periods of employment or insurance complet-
ed by the persons concerned under the legislation of
another Member State for the purposes of the award
of unemployment benefit is governed solely by Arti-
cle 67 of that regulation. Accordingly, Article 3 of
that regulation is not applicable where the same regu-
lation contains specific provisions such as Article 67,
which governs the entitlement of unemployed per-
sons to unemployment benefits (§27-28).

3. Article 48 TFEU does not prohibit the EU legisla-
ture from attaching conditions to the rights and
advantages which it accords in order to ensure the
freedom of movement for workers enshrined in Arti-
cle 45 TFEU or from determining the limits thereto.
The Council of the European Union made proper use
of its discretion in attaching such conditions, inter
alia, to Article 67(3) of Regulation No 1408/71,
which is designed to encourage unemployed persons
to seek work in the Member State where they last
paid unemployment insurance contributions, and to
make that State bear the burden of providing the
unemployment benefits (§31).

4. As to whether Article 67(3) of Regulation No
1408/71 complies with Article 15(2) of the Charter, it
must be borne in mind that Article 52(2) of the Char-
ter provides that rights recognised by the Charter for
which provision is made in the treaties are to be exer-
cised under the conditions and within the limits
defined in the treaties. In that vein, Article 15(2) of
the Charter reiterates inter alia the free movement of
workers guaranteed by Article 45 TFEU. It follows
that, since Article 67(3) of Regulation No 1408/71
complies with Article 45 TFEU and Article 48
TFEU, it also complies with Article 15(2) of the
Charter (§33-34).

Judgment

1. Article 67(3) of Regulation (EEC) No 1408/71 […]
must be interpreted as not precluding a Member
State from refusing to aggregate periods of employ-
ment necessary to qualify for unemployment benefit
to supplement income from part-time employment,
where that employment was not preceded by any
period of insurance or of employment in that Mem-
ber State.

2. Consideration of the second question has not dis-
closed any factor of such a kind as to affect the validi-
ty of Article 67(3) of Regulation No 1408/71 […].
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ECJ 7 April 2016, case
C-315/14 (Marchon
Germany), commercial
agency

Marchon Germany GmbH – v – Yvonne
Karaszkiewicz, German case

Summary

This case involves the right of a self-employed commer-
cial agent, following termination of the contract with his
principal, to an indemnity for having brought in new
business. This right may not be interpreted restrictively.

Facts

Marchon is a company that sells spectacle frames. It
does this in Germany through self-employed commer-
cial agents. Ms Karaszkiewicz was such an agent for a
certain area of Germany. Her work consisted of negoti-
ating with opticians in that area and selling them specta-
cle frames in the name of Marchon, for which she
received a commission. A peculiarity of the case is that
Ms Karaszkiewicz was entrusted with the sale, not of all
of Marchon’s spectacle frames, but only three brands.
Other agents in her area, with whom she competed, sold
Marchon’s other brands.

When Ms Karaszkiewicz was engaged in 2008, she was
given a list of opticians in her area with whom Marchon
already had business dealings in respect of its other
brands.

Following termination of her contract, Ms Karaszkie-
wicz brought a claim against Marchon, demanding com-
pensation on the basis of Paragraph 89b(1) of the Ger-
man Handelsgesetzbuch (Commercial Code). It states
that:

“The commercial agent may, after termination of the
contractual relationship, demand from the principal,
a reasonable indemnity if and to the extent that:

1. the principal continues to derive substantial bene-
fits, even after termination of the agency contract,
from the volume of business from new customers
which the commercial agent has brought in; and

2. the payment of an indemnity is equitable having
regard to all the circumstances.”

This provision is the German transposition of Article 17
of Directive 86/653, which provides:

1. Member States shall take the measures necessary to
ensure that the commercial agent is, after termination
of the agency contract, indemnified in accordance
with paragraph 2 or compensated for damage in
accordance with paragraph 3.
a. The commercial agent shall be entitled to an

indemnity if and to the extent that:
• he has brought the principal new customers or has

significantly increased the volume of business with
existing customers and the principal continues to
derive substantial benefits from the business with
such customers, and

• the payment of this indemnity is equitable having
regard to all the circumstances and, in particular,
the commission lost by the commercial agent on
the business transacted with such customers.

National proceedings

Ms Karaszkiewicz claimed compensation, arguing that
the opticians who had purchased spectacle frames of the
brands she offered for sale were to be regarded as “new
customers” within the meaning of Paragraph 89b(1).
The court of first instance awarded half of the amount
claimed, holding that although the opticians were
indeed “new” customers, her business dealings had been
facilitated by the fact that those customers were already
aware of Marchon as a provider of spectacle frames. The
judgment was upheld on appeal. Marchon applied to the
Bundesgerichtshof. It referred a question to the ECJ on
the correct interpretation of Article 17 of Directive
86/653.

ECJ’s findings

1. The wording of Article 17 (2) of the Directive, in that
it differentiates between new customers and existing
customers, might suggest that only customers with
whom the principal had, until the commercial agent’s
involvement and generally speaking, maintained no
business relations, are to be regarded as new custom-
ers. However, those words, by themselves, do not
establish for certain whether the ‘new’ or ‘existing’
nature of a customer must be assessed in relation to
the principal’s entire range of goods or in relation to
certain goods in particular. Article 17(2) must conse-
quently be interpreted by taking account of the con-
text of that provision and the objectives pursued by
the directive (§28-29).

2. As for the context, the purpose of a commercial
agent’s activity depends on the terms of the contract
which binds him to the principal and, in particular,
on the agreement between the parties with regard to
the goods which the principal intends to sell or pur-
chase through the mediation of that commercial agent
(§30-32).
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3. As for the objectives pursued by the directive, it is
important to note that that directive seeks, inter alia,
to protect the commercial agent in his relations with
the principal. It is therefore necessary to interpret the
wording of Article 17(2) in a manner which contrib-
utes to the protection of the commercial agent and
which therefore takes full account of the merits of the
latter in carrying out the transactions assigned to
him. The concept of ‘new customers’, within the
meaning of that provision, may not therefore be con-
strued restrictively (§ 33).

4. In light of the foregoing, the view must be taken that
it is in relation to the goods in respect of which the
commercial agent was assigned by the principal to
negotiate and, if applicable, to conclude the sale or
purchase that it is necessary to determine whether a
customer is new or existing within the meaning of
Article 17(2). Thus, in a situation such as that in the
main proceedings, in which the commercial agent is
assigned to negotiate the sale of a portion of the prin-
cipal’s range of goods and not all of that range, the
fact that a person already maintained business rela-
tions with the principal in respect of other goods does
not exclude that person from being regarded as a new
customer brought in by that commercial agent when
the latter has managed, through his efforts, to initiate
business relations between that person and the prin-
cipal for the goods which the agent has been assigned
to sell. The mere fact that, in circumstances such as
those in the main proceedings, customers brought in
by a commercial agent for his principal had already
purchased from the principal goods comparable in
nature to those in respect of which that commercial
agent had negotiated the sale to those customers can-
not suffice as a basis for taking the view that the latter
goods already formed part of the pre-existing busi-
ness relations with those customers (§ 34-37).

5. It is necessary to examine whether the sale of the
goods in question required, on the part of the com-
mercial agent, particular negotiating efforts and sales
strategy, leading to the establishment of specific busi-
ness relations, particularly insofar as those goods
relate to a different portion of the principal’s range.
In that regard, the fact that the principal entrusted a
commercial agent with the marketing of new goods to
customers with whom the principal already main-
tained certain business relations may indicate that
those goods relate to a different portion of the range
to that which those customers had purchased up to
that point and that the sale of those new goods to the
latter customers would require that commercial agent
to set up specific business relations, this, however,
being a matter for the referring court to determine
(§ 38-39).

6. The sale of goods generally takes place in a different
setting depending on the brands to which they
belong. In that regard, the Court has already held
that a brand is often, in addition to being an indica-
tion of the origin of the goods or services, an instru-
ment of commercial strategy used inter alia for adver-

tising purposes or to acquire a reputation in order to
develop consumer loyalty. Thus, circumstances such
as those in the main proceedings, in which the offer
of the principal’s goods is divided up into different
brands, each of its commercial agents being entrusted
with negotiating the sale of one or more brands only,
tends to suggest — this, however, being a matter for
the referring court to determine — that those com-
mercial agents are required to establish, with each
customer, business relations specific to the brands
assigned to them (§ 40-41).

7. As regards Marchon’s argument that it is easier for
commercial agents to place new goods with persons
who already have business relations with the princi-
pal, that assertion, even if considered to be proven,
should be fully taken into account by the national
court in the course of its analysis seeking to ascertain
the equitable nature of the indemnity claimed (§ 42).

Judgment

The first indent of Article 17(2)(a) of Council Directive
86/653 […] must be interpreted as meaning that cus-
tomers brought in by the commercial agent for the
goods that he has been assigned by the principal to sell
must be regarded as new customers within the meaning
of that provision, in the case where, even though those
customers already had business relations with that prin-
cipal in relation to other goods, the sale, by that agent,
of the first goods required the establishment of specific
business relations, this being a matter for the referring
court to determine.

 
ECJ (Grand Chamber) 19
April 2016, case C-441/14
(Ajos), age discrimination

Dansk Industri (DI), acting on behalf of Ajos A/S
– v – Estate of Karsten Eigil Rasmussen, Danish case

Summary

A court applying national law that is at odds with the
principle of non-discrimination on grounds of age must
disapply that law, even if it is unequivocal and even
where the dispute is between private parties.

Facts

Mr Rasmussen was dismissed by his employer Ajos in
2009. Having been with the company since 1984, he
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was, in principle, entitled to a severance allowance equal
to three months’ salary, pursuant to Article 2a(1) of the
Law on salaried employees. However, since he had
reached 60 years of age on the date of his departure and
was entitled to an old-age pension payable by the
employer under a scheme which he had joined before
reaching 50 years of age, Article 2a(3) of the said law, as
interpreted in consistent national case-law, barred his
entitlement to the severance allowance, even though he
remained on the labour market after his departure. Said
Article 2a(3) provides: “No severance allowance shall be
payable if, on termination of the employment relation-
ship, the employee will receive an old-age pension from
the employer and the employee joined the pension
scheme in question before reaching 50 years of age”.

In March 2012, Mr Rasmussen’s union brought an
action on his behalf against Ajos claiming payment of a
severance allowance equal to three months’ salary as
provided for in Article 2a(1) of the Law on salaried
employees. The union relied on the ECJ’s judgment in
the Andersen case (C-499/08, officially known as
Ingeniørforeningen i Danmark).

National proceedings

On 14 January 2014, the Sø- og Handelsretten (Maritime
and Commercial Court) upheld a claim brought by the
legal heirs of Mr Rasmussen, since deceased, for pay-
ment of severance allowance. That court held that it was
clear from the judgment in Andersen that Article 2a(3) of
the Law on salaried employees was contrary to Directive
2000/78 and that the previous national interpretation of
that provision was inconsistent with the general princi-
ple, enshrined in EU law, prohibiting discrimination on
grounds of age.

Ajos brought an appeal against that judgment before the
Højesteret (Supreme Court). In support of its appeal, it
argued that any interpretation of Article 2a(3) of the
Law on salaried employees that was consistent with the
judgment in Andersen would be contra legem. It also
argued that the application of a rule as clear and unam-
biguous as Article 2a(3) of the Law on salaried employ-
ees could not be precluded on the basis of the general
principle of EU law prohibiting discrimination on
grounds of age without jeopardising the principles of
legal certainty and the protection of legitimate expecta-
tions.

Noting that the present case entails a dispute between
private persons in which it is not possible to give direct
effect to Directive 2000/78 and that any interpretation
of Paragraph 2a(3) of the Law on salaried employees
that was consistent with EU law would conflict with
national case-law, the referring court was uncertain
whether the general principle of EU law prohibiting dis-
crimination on grounds of age may be relied on by an
employee against his private sector employer in order to

compel the employer to pay a severance allowance pro-
vided for under Danish law, even when, under national
law, the employer is not required to make any such pay-
ment. The case before the national court thus also raises
the question of the extent to which an unwritten princi-
ple of EU law may preclude a private sector employer
from relying on a provision of national law that is at
odds with that principle. Accordingly, the court referred
two questions to the ECJ.

ECJ’s findings

1. The first question was whether, in proceedings
between private parties, the general principle prohib-
iting discrimination on grounds of age is to be inter-
preted as precluding national legislation which
deprives an employee of the right to a severance
allowance where the employee is entitled to claim an
old-age pension from the employer under a pension
scheme which the employee joined before reaching
the age of 50, regardless of whether the employee
chooses to remain on the employment market or take
retirement (§21).

2. The source of the general principle prohibiting dis-
crimination on grounds of age, as given concrete
expression by Directive 2000/78, is to be found in
various international instruments and in the constitu-
tional traditions common to the Member States (see
Mangold, C-144/04 and Kücükdeveci, C-555/07). As
Directive 2000/78 does not itself lay down the gener-
al principle prohibiting discrimination on grounds of
age but simply gives concrete expression to that prin-
ciple in relation to employment and occupation, the
scope of the protection conferred by the directive
does not go beyond that afforded by that principle.
The EU legislature intended by the adoption of the
directive to establish a more precise framework to
facilitate the practical implementation of the princi-
ple of equal treatment and, in particular, to specify
various possible exceptions to that principle, circum-
scribing those exceptions by the use of a clearer defi-
nition of their scope (§22-23).

3. The Court has previously held that, by generally
excluding a whole category of workers from entitle-
ment to the severance allowance, Paragraph 2a(3) of
the Law on salaried employees affects the conditions
regarding the dismissal of those workers for the pur-
poses of Article 3(1)(c) of Directive 2000/78
(Ingeniørforeningen i Danmark, C-499/08). It follows
that the national legislation at issue in the main pro-
ceedings falls within the scope of EU law and,
accordingly, within the scope of the general principle
prohibiting discrimination on grounds of age. The
same applies with regard to the fundamental princi-
ple of equal treatment, the general principle prohibit-
ing discrimination on grounds of age being merely a
specific expression of that principle (§25-26).
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4. By its second question, the referring court seeks to
ascertain, in essence, whether EU law is to be inter-
preted as permitting a national court seised of a dis-
pute between private persons (where it is established
that the relevant national legislation is at odds with
the general principle prohibiting discrimination on
grounds of age) to balance that principle against the
principles of legal certainty and the protection of
legitimate expectations and to conclude that the latter
principle should take precedence over the former. In
that context, the referring court is also uncertain
whether, in carrying out that balancing exercise, it
may or must take account of the fact that the Member
States are under a duty to compensate for the harm
suffered by private persons as a result of the incorrect
transposition of a directive, such as Directive
2000/78 (§28).

5. Where national courts are called on to give judgment
in proceedings between individuals in which it is
apparent that the national legislation at issue is con-
trary to EU law, it is for those courts to provide the
legal protection which individuals derive from the
provisions of EU law and to ensure that those provi-
sions are fully effective. While it is true that, in rela-
tion to disputes between individuals, the Court has
consistently held that a directive cannot of itself
impose obligations on an individual and cannot there-
fore be relied upon as such against an individual, the
fact nonetheless remains that the Court has also con-
sistently held that the Member States’ obligation
arising from a directive to achieve the result envis-
aged by that directive and their duty to take all
appropriate measures, whether general or particular,
to ensure the fulfilment of that obligation are binding
on all the authorities of the Member States, includ-
ing, for matters within their jurisdiction, the courts.
It follows that, in applying national law, national
courts called upon to interpret that law are required
to consider the whole body of rules of law and to
apply methods of interpretation that are recognised
by those rules in order to interpret it, so far as possi-
ble, in the light of the wording and the purpose of the
directive concerned in order to achieve the result
sought by the directive (§29-30).

6. It is true that the Court has stated that this principle
of interpreting national law in conformity with EU
law has certain limits. Thus, the obligation on a
national court to refer to EU law when interpreting
and applying the relevant rules of domestic law is
limited by general principles of law and cannot serve
as the basis for an interpretation of national law contra
legem. The requirement to interpret national law in
conformity with EU law entails an obligation on
national courts to change its established case-law
where necessary, if it is based on an interpretation of
national law that is incompatible with the objectives
of a directive. Accordingly, the national court cannot
validly claim in the main proceedings that it is impos-
sible for it to interpret the national provision at issue
in a manner that is consistent with EU law by mere

reason of the fact that it has consistently interpreted
that provision in a manner that is incompatible with
EU law (§31-34).

7. Even if a national court does in fact find it impossible
to arrive at an interpretation of national law that is
consistent with the directive, it is nonetheless under
an obligation to provide, within the limits of its juris-
diction, the legal protection which individuals derive
from EU law and to ensure the full effectiveness of
that law, disapplying, if need be, any provision of
national legislation contrary to that principle. More-
over, the principle prohibiting discrimination on
grounds of age confers on private persons an individ-
ual right which they may invoke as such and which,
even in disputes between private persons, requires
the national courts to disapply national provisions
that do not comply with that principle. Accordingly,
in the present case, if it considers that it is impossible
for it to interpret the national provision at issue in a
manner that is consistent with EU law, the national
court must disapply that provision (§35-37).

8. A national court cannot rely on the principle of the
protection of legitimate interests in order to continue
to apply a rule of national law that is at odds with the
general principle prohibiting discrimination on
grounds of age. According to settled case-law, the
interpretation which the Court gives to EU law clari-
fies and, where necessary, defines the meaning and
scope of that law as it must be, or ought to have been,
understood and applied from the time of its coming
into force. It follows that, unless there are truly
exceptional circumstances, which is not claimed to be
the case here, EU law as thus interpreted must be
applied by the courts even to legal relationships
which arose and were established before the judg-
ment ruling on the request for interpretation
(§38-41).

9. The fact that it is possible for private persons with an
individual right deriving from EU law to claim com-
pensation where their rights are infringed by a breach
of EU law attributable to a Member State, cannot
alter the obligation the national court is under to
uphold the interpretation of national law that is con-
sistent with Directive 2000/78 or, if such an inter-
pretation is not possible, to disapply the national pro-
vision that is at odds with the general principle pro-
hibiting discrimination on ground of age, as given
concrete expression by that directive, or justify that
court giving precedence, in the dispute before it, to
the protection of the legitimate expectations of a pri-
vate person who has complied with national law
(§42).

Judgment

1. The general principle prohibiting discrimination on
grounds of age, as given concrete expression by
Council Directive 2000/78 […] must be interpreted

142

EELC July 2016 | No. 2 doi: 10.5553/EELC/187791072016001002018



as precluding, including in disputes between private
persons, national legislation […], which deprives an
employee of entitlement to a severance allowance
where the employee is entitled to claim an old-age
pension from the employer under a pension scheme
which the employee joined before reaching the age of
50, regardless of whether the employee chooses to
remain on the employment market or take his retire-
ment.

2. EU law is to be interpreted as meaning that a national
court adjudicating in a dispute between private per-
sons falling within the scope of Directive 2000/78 is
required, when applying provisions of national law,
to interpret those provisions in such a way that they
may be applied in a manner that is consistent with the
directive or, if such an interpretation is not possible,
to disapply, where necessary, any provision of nation-
al law that is contrary to the general principle prohib-
iting discrimination on grounds of age. Neither the
principles of legal certainty and the protection of
legitimate expectations nor the fact that it is possible
for the private person who considers that he has been
wronged by the application of a provision of national
law that is at odds with EU law to bring proceedings
to establish the liability of the Member State con-
cerned for breach of EU law, can alter that obligation.

 
ECJ 7 April 2016, case
C-460/14 (Massar), legal
insurance

Johannes E.A. Massar – v – DAS Nederlandse
Rechtsbijstand Verzekeringsmaatschappij NV,
Dutch case

Summary

A legal expenses insurance policy must cover the cost of
a lawyer of choice, even in administrative proceedings
(judgment almost identical to that in Büyüktipi, also
summarised in this edition of EELC).

Facts

Mr Massar had taken out legal expenses insurance with
the insurance company DAS. In January 2014, his
employer applied to the UWV, an independent public
body, for permission to terminate his employment con-
tract on grounds of redundancy. Mr Massar requested
DAS to cover the costs of legal assistance relating to his
representation by an external lawyer. DAS informed
him that the UWV procedure was not an “inquiry or
procedure” within the meaning of the Dutch law trans-

posing Directive 87/344. Article 4(1) of that directive
provides:

“Any contract of legal expenses insurance shall
expressly recognise that:
a. where recourse is had to a lawyer or other person

appropriately qualified according to national law in
order to defend, represent or serve the interests of
the insured person in any inquiry or proceedings,
that insured person shall be free to choose such
lawyer or other person;

b. the insured person shall be free to choose a lawyer
or, if he so prefers and to the extent that national
law so permits, any other appropriately qualified
person, to serve his interests whenever a conflict of
interests arises.”

Accordingly, DAS informed Mr Massar that it would
not bear the costs associated with representation by a
lawyer, but that, if he wished, one of DAS’ own lawyers
could provide him with the necessary legal assistance.

Mr Massar applied to the District Court in Amsterdam
for interim relief in the form of an order that DAS
should transfer the case to an external lawyer appointed
by him, and pay the lawyer’s fees and the costs associ-
ated with that procedure. The District Court asked the
Supreme Court for guidance.
The Supreme Court observed that, under the applicable
provisions of Dutch law on the protection of employees
against dismissal, the employer may end the employ-
ment relationship with an employee principally in two
ways, namely, either by applying to the court for disso-
lution of the contract between the two parties, or by ter-
minating the contract after obtaining authorisation to
dismiss granted by UWV. In the latter case, the authori-
sation procedure is subject to legislation which is intend-
ed to fulfil the important functions of providing protec-
tion against unjustified dismissals and a public measure
affording, not only the protection of weaker groups on
the labour market, but also the prevention of improper
recourse to social security. The Supreme Court consid-
ered that, prima facie, UWV proceedings can be categor-
ised as an ‘inquiry’, within the meaning of Article 4(1)
of Directive 87/344. However, the arguments against
that meaning include, inter alia, the legislative history of
that directive and the consequences that such a wide
interpretation of ‘inquiry’ could have for legal expenses
insurance schemes. For this reason, the Supreme Court
referred questions to the ECJ, in essence asking whether
Article 4(1)(a) of Directive 87/844 must be interpreted
as meaning that the term ‘inquiry’ referred to in that
provision includes a procedure at the end of which a
public body authorises the employer to dismiss an
employee, who is covered by legal expenses insurance.
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ECJ’s findings

1. Under Article 4(1)(a) of Directive 87/344, any con-
tract of legal expenses insurance must expressly rec-
ognise that, in any inquiry or proceedings, where
recourse is had to a representative to defend, repre-
sent or serve the interests of the insured person, the
latter is free to choose that representative. Thus, it
follows from the wording of that provision that the
term ‘inquiry’ must be read in opposition to the term
‘proceedings’. An interpretation of the term ‘inquiry’,
within the meaning of Article 4(1)(a) of Directive
87/344, in the manner suggested by the defendant in
the main proceedings, that seeks to limit the scope of
that term to legal proceedings in administrative mat-
ters only, that is to say, those that take place before a
court in the strict sense, would deprive the term
‘inquiry’, expressly used by the legislature of the
European Union, of its meaning. Furthermore, it
must be observed that, even if the difference between
the preparatory stage and the decision-making stage
in an ‘inquiry’ or proceedings could have been the
subject of debate during the legislative history of
Directive 87/344, the text of Article 4(1) of that
directive does not contain any such distinction, with
the result that the interpretation of the term ‘inquiry’
may not be limited in that way. (§18-21).

2. In the second place, according to settled case-law, in
interpreting a provision of EU law, it is necessary to
consider not only its wording but also its context and
the objectives pursued by the rules of which it forms
part. In that regard, it is to be noted that the objective
pursued by Directive 87/344, in particular Article 4
thereof, concerning the free choice of lawyer or rep-
resentative, is to protect, broadly, the interests of
insured persons. The general scope and obligatory
nature that the right of the insured party to choose
his lawyer or representative is recognised to possess
militate against a restrictive interpretation of Article
4(1)(a) of the Directive (§22-23).

3. In the present case, it is apparent from the documents
that there was no action available to the dismissed
worker against the decision of UWV granting the
employer authorisation to dismiss on grounds of
redundancy. If the employee can, at a later stage,
bring an action for damages for manifestly unjustified
dismissal before the civil courts, the decision in such
a case cannot, however, call into question the decision
taken by the Agency. In those circumstances, it is
indisputable that the rights of the employee are affect-
ed by the decision of UWV and that his interests as
an insured person require protection in the context of
the procedure before that body (§24-25).

4. An interpretation of Article 4(1)(a) of Directive
87/433 that recognises the right of an employee who
holds legal expenses insurance freely to choose his
lawyer or other representative in the context of the
‘inquiry’ at the end of which a public body authorises
the employer to dismiss him, is all the more necessary

because, in the judgment in Sneller (C-442/12), the
Court recognised the right freely to choose a lawyer
or representative of an employee who found himself
in the same situation, but whose contract of employ-
ment had been terminated by a judicial decision
(§26).

5. Furthermore, as regards the possible financial conse-
quences for legal expenses insurance schemes, it must
be recalled that, even if such financial consequences
could arise, they may not lead to a restrictive inter-
pretation of Article 4(1)(a) of Directive 87/344.
Directive 87/344 does not seek the complete harmo-
nisation of the Member States’ legal expenses insur-
ance contracts, and the Member States remain free,
as EU law currently stands, to determine the body of
rules applicable to those contracts, on condition that
the principles laid down by that directive are not ren-
dered meaningless (see, to that effect, judgment in
Stark, C-293/10). Thus, the exercise by the insured
person of the right to choose his representative does
not mean that, in certain cases, limitations may not be
set on the costs to be borne by the insurer (§27).

Judgment

Article 4(1)(a) of Council Directive 87/344/EEC of 22
June 1987 on the coordination of laws, regulations and
administrative provisions relating to legal expenses
insurance must be interpreted as meaning that the term
‘inquiry’ referred to in that provision includes a proce-
dure at the end of which a public body authorises an
employer to dismiss an employee who is covered by
legal expenses insurance.

 
ECJ 2 June 2016, case
C-122/15 (C), age
discrimination

C – v – Finland, Finish case

Summary

National tax law (which the claimant in this case consid-
ered to be age discriminatory) does not fall within the
scope of Directive 2000/78.

Facts

C is a Finnish citizen living in Finland. He received
retirement income. That income was taxed in a certain
manner that he considered to be age discriminatory. He
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complained against a tax assessment for the year 2013.
His complaint was rejected, as was his appeal to the
Administrative Court.

National proceedings

C appealed to the Supreme Court, which referred ques-
tions to the ECJ. The first question was whether certain
provisions of Finnish Law 1992/1535, relating to sup-
plementary tax on retirement pension income, fall with-
in the scope of EU law, in particular Directive 2000/78
and Article 21 of the Charter. Article 3(1) of Directive
2000/78 provides that the directive applies to all per-
sons in relation to “employment and working condi-
tions, including dismissals and pay”. However, Article
3(3) states that the directive does not apply to “pay-
ments of any kind made by State schemes or similar,
including State social security or social protection
schemes”. Article 21 of the Charter contains a generally
worded prohibition against discrimination.

ECJ’s findings

1. The scope of Directive 2000/78 excludes social
security or social protection schemes, the benefits of
which are not equivalent to ‘pay’. It is true that the
concept of ‘pay’ within the meaning of Article 3(1)(c)
of Directive 2000/78 must be interpreted broadly.
Thus, the Court has ruled that benefits granted
under a pension scheme which essentially relates to
the employment of the person concerned form part of
the pay received by that person and come within the
scope of Article 157(2) TFEU (§20-23).

2. However, the dispute in the main proceedings does
not concern the procedure or the conditions for
determining the amount of the benefits paid to the
worker by reason of the employment relationship
between him and his former employer, but the rate of
tax on retirement pension income. Such taxation is
external to the employment relationship and, there-
fore, external to the determination about which
Directive 2000/78 is concerned, of ‘pay’ within the
meaning of that directive and Article 157(2) TFEU.
A supplementary tax on retirement pension income,
such as that at issue in the main proceedings, without
any link to the contract of employment, derives
directly and exclusively from national tax legislation
applicable to all natural persons whose income from
retirement pensions exceeds a certain amount.
Therefore, national legislation, such as that at issue in
the main proceedings, relating to supplementary tax
on pension income does not fall within the scope of
Directive 2000/78 §24-25).

3. According to Article 51(1) of the Charter, its provi-
sions are addressed to the Member States only when
they are implementing EU law. It is common ground
that Law 1992/1535 does not implement any provi-

sion of European Union law and no directive on taxa-
tion is applicable in the situation at issue in the main
proceedings. Further, the dispute in the main pro-
ceedings does not fall within the scope of Directive
2000/78. Therefore, the provisions of the Charter,
the interpretation of which is sought by the present
request for a preliminary ruling, cannot be success-
fully relied on in the context of that dispute (§28-29).

Judgment

Article 3(1)(c) of Council Directive 2000/78 […] estab-
lishing a general framework for equal treatment in
employment and occupation must be interpreted as
meaning that national legislation, such as that at issue in
the main proceedings, relating to a supplementary tax
on pension income, does not fall within the substantive
scope of that directive nor, therefore, is it covered by
Article 21(1) of the Charter of Fundamental Rights of
the European Union.

 
EFTA Court 16 December
2015, case E-5/15
(M’bye), working time

Matja Kumba T M’bye and Others – v – Stiftelsen
Fossumkollektivet, Norwegian case*

Summary

An 84-hour working week imposed on resident thera-
pists at a care home may in certain circumstances be
compatible with Directive 2003/88.

Facts

The employer in this case was Stiftelsen Fossumkollekti-
vet (‘Stiftelsen’), a not-for-profit foundation that offers
treatment for young people with drug and/or alcohol
problems. It has the capacity to treat 60 patients at a
time, divided across six branches. This entails that the
therapists live together with their patients, in ‘cohabita-
tion care’.

The appellants are workers at the employer’s Solvold
branch, where girls with various forms of psychological
difficulties in addition to drug and alcohol problems are

* Please note that, even though this judgment is being reported in the
ECJ Court Watch, it was delivered by the EFTA Court, not by the Court
of Justice of the EU.
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treated. The working day in the Solvold branch starts at
0700 hrs and silence must be maintained from 2300 hrs.
In addition to the period between 2300 hrs and 0700
hrs, workers receive two hours of rest each day. Since
several of the patients have mental disorders, the work-
ers sleep in apartments at the premises and are available
at night, if required. The workers are also entitled to
three months of paid leave every three years.

The working time arrangement at the Solvold branch
consisted of three days’ work followed by seven days off,
then four days’ work followed by seven days off
(‘3-7-4-7 rotation’), with 56 working hours per week on
average. Due to financial losses at the Solvold branch,
the employer proposed a change in the working time
arrangement to a ‘7-7 rotation’, that is seven days work
followed by a rest period of seven days. This came down
to an average of 84 hours of work per week. As part of
the new terms, the staff were offered an increase in sal-
ary. However, the appellants did not accept the pro-
posed change in working time, which led to notices of
dismissal with offers of re-engagement on new terms.
The appellants brought an action against the employer
claiming that the notices of dismissal should be declared
invalid.

National proceedings

The court of first instance ruled in favour of the
employer. The case was appealed to Eidsivating Court
of Appeal, which decided to request an Advisory Opin-
ion from the EFTA Court on the interpretation of Arti-
cle 6 and Article 22(1)(a) and (b) of EU Directive
2003/88 (the ‘Directive’). Article 6(b) provides that
“the average working time for each seven-day period,
including overtime, does not exceed 48 hours”. Article
22 (1) allows a Member State to opt out of Article 6 pro-
vided:

“a. no employer requires a worker to work more than
48 hours over a seven-day period […] unless it has
first obtained the worker’s agreement to perform
such work;
b. no worker is subjected to any detriment by his
employer because he is not willing to give his agree-
ment to perform such work”.

The questions referred by the national court concern,
firstly, whether an average weekly working time of 84
hours (7-7 rotation) in a cohabitant care arrangement
constitutes a breach of Article 6 of the Directive. Sec-
ondly, whether a national provision, under which an
employee’s consent to working more than 60 hours per
week in a cohabitant care arrangement cannot be
revoked, is compatible with the rights that employees
have under the Directive. Thirdly, whether a dismissal
following a failure to consent to a working time arrange-
ment of more than 48 hours over a seven-day period

constitutes a ‘detriment’ within the meaning of the
Directive.

EFTA Court findings (taken
from the Court’s press release)

With regard to the first question, the Court noted that it
is for the national court to assess the amount of working
time in the case at hand, taking into account the factors
clarified by the Court. Working time amounting to an
average of 84 hours per week in a cohabitant care
arrangement is compatible with Article 6 of the Direc-
tive, in circumstances governed by Article 22(1)(a), pro-
vided that the worker has explicitly, freely and individu-
ally agreed to perform such work, and the general prin-
ciples of the protection of the safety and health of the
worker are observed. This entails that where an EEA
State makes use of the option provided for in Article
22(1) of the Directive, the national legislature must take
due account of the physical and mental well-being of
workers. However, such a working time arrangement is
only compatible with Articles 3 and 5 of the Directive
regarding rest periods if the conditions for the applica-
tion of the derogation in Article 17(2) (legal basis), in
conjunction with Article 17(3)(c)(i) (limitation to hospi-
tals and other care institutions), are fulfilled.

With regard to the second question, the Court noted
that the Directive does not contain a provision concern-
ing revocation of consent. It is for national law to deter-
mine whether such revocation of consent is possible.
However, a complete inability to revoke consent, even in
exceptional and unforeseen circumstances, may prove
incompatible with the Directive, since the option for a
worker to consent to exceed the maximum weekly work-
ing time is expressly conditional on the EEA State
respecting the general principles of protection of the
health and safety of workers, pursuant to Article 22(1)
(a) of the Directive. Therefore, where an EEA State
makes use of the option provided for in Article 22(1) of
the Directive, the national legislature must take due
account of the physical and mental well-being of work-
ers. This entails that a fair balance is struck between the
interests of workers and employers even when the work-
er has given explicit, free and individual consent. Con-
sequently, a provision of national law, according to
which a worker’s consent to work more than 60 hours
per week in a cohabitant care arrangement cannot be
revoked, is compatible with Articles 6 and 22 of the
Directive, provided that the general principles of the
protection of the health and safety of workers are
observed.

With regard to the third question, the Court noted that,
typically, a dismissal due to a failure to consent to a
working time arrangement of more than 48 hours over a
seven-day period constitutes a ‘detriment’. However, a
notice of dismissal and offer of re-engagement on new
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terms, following a refusal by a worker to agree to a
working time arrangement of more than 48 hours over a
seven-day period, is not to be considered a detriment if
the termination of employment is based upon reasons
that are fully independent of the worker’s refusal to
agree to perform such additional work.
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ECJ Court Watch – Pending Cases

Case C-548/15. Age
discrimination

J.J. de Lange – v – Staatssecretaris van Financiën,
reference lodged by the Dutch Hoge Raad on 21
October 2015

Must Article 3 of Council Directive 2000/78/EC estab-
lishing a general framework for equal treatment in
employment and occupation be interpreted as meaning
that that provision applies to a concession contained in
tax legislation on the basis of which study costs may,
under certain conditions, be deducted from the taxable
income?

In the event that the Court answers this question in the
negative:
Must the principle of non-discrimination on the
grounds of age, as a general principle of EU law, be
applied to a tax concession on the basis of which train-
ing expenditure is only deductible under certain cir-
cumstances, even if that concession falls outside the
material scope of Directive 2000/78/EC and the
arrangement does not implement EU law?

If the answer to the first or second question is in the
affirmative:
a. Can differences in treatment which are contrary to

the principle of non-discrimination on the grounds of
age as a general principle of EU law be justified in a
way provided for in Article 6 of Directive 2000/78/
EC?

b. If not, what criteria apply to the application of that
principle or to the justification of a distinction based
on age?

c. Should Article 6 of Directive 2000/78/EC and/or
the principle of non-discrimination on the grounds of
age be interpreted as justifying a difference in treat-
ment on the grounds of age if the ground for that dif-
ference in treatment only relates to some of the cases
affected by that distinction?

d. Can a distinction based on age be justified by the
view of the legislator that beyond a certain age a tax
concession need not be available because it is the
‘personal responsibility’ of the person claiming it to
achieve the objective pursued by the concession?

 
Case C-631/15. Fixed-
term work

Carlos Alvarez Santirso – v – Consejería de
Educación, Cultura y Deporte del Principado de
Asturias, reference lodged by the Spanish Juzgado
Contencioso-Administrativo de Oviedo on
27 November 2015

Must Clause 4 of the Framework Agreement on fixed-
term work be interpreted as precluding regional legisla-
tion such as the Law of the Principality of Asturias on
public teaching evaluation and incentives which, under
Article 2, makes eligibility for inclusion in the evalua-
tion plan (with the resulting entitlement to the associ-
ated economic incentives) dependent on having the sta-
tus of a career civil servant, thereby excluding interim
civil servants?

 
Case C-668/15. Racial
discrimination

Jyske Finans A/S – v – Ligebehandelingsnaevnet,
acting on behalf of Ismar Huskic, reference lodged
by the Danish Vestre Landsret on 14 December
2015

Must the prohibition on direct discrimination on
grounds of ethnic origin in Article 2(2)(a) of Council
Directive 2000/43 be interpreted as precluding a prac-
tice such as the one in the present case, by which per-
sons in an equivalent situation who are born outside the
Nordic countries, a Member State, Switzerland or
Liechtenstein are treated less favourably than persons
born in the Nordic countries, a Member State, Switzer-
land or Liechtenstein?
If the first question is answered in the negative: does
such a practice thus give rise to indirect discrimination
on grounds of ethnic origin within the meaning of Arti-
cle 2(2)(b) of Council Directive 2000/43/EC — unless
it is objectively justified by a legitimate aim and the
means of achieving that aim are appropriate and neces-
sary?

If the second question is answered in the affirmative,
can such a practice in principle be justified as an appro-
priate and necessary means for safeguarding the
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enhanced customer due diligence measures provided for
in Article 13 of Directive 2005/60/EC on the preven-
tion of the use of the financial system for the purpose of
money laundering and terrorist financing?

 
Cases C-680/15 and
C-681/15. Transfer of
undertakings

Asklepios Kliniken Langen-Seligenstadt Gmbh – v –
Ivan Felja (C-680/15) and Vittoria Graf
(C-681/15), reference lodged by the German
Bundesarbeitsgericht on 17 December 2015

I.
Does Article 3 of Council Directive 2001/23 preclude a
provision of national law which provides that, in the
event of the transfer of an undertaking or business, all
conditions of employment agreed between the transferor
and the employee individually and in the exercise of
their freedom of contract in the contract of employ-
ment, transfer to the transferee unaltered, as if he had
himself agreed them in an individual contract with the
employee, where national law provides for both consen-
sual and unilateral adjustments by the transferee?

If Question 1 is answered in the affirmative, either gen-
erally or for a defined group of individually agreed con-
ditions of employment in the employment contract
between the transferor and employee:

Does the application of Article 3 of Directive 2001/23/
EC have the effect that certain terms of the contract of
employment between the transferor and the employee
agreed in the exercise of freedom of contract must be
excluded from being transferred unaltered to the trans-
feree, and are to be adjusted simply by reason of the
transfer of the undertaking or business?

If, according to the Court of Justice’s answers to Ques-
tions 1 and 2, an individual provision which has been
agreed in an individual contract, under which certain
provisions in a collective agreement are, dynamically
and in the exercise of freedom of contract, incorporated
into the employment contract, is not transferred unal-
tered to the transferee:
Does this apply also where neither the transferor nor the
transferee is party to a collective agreement or is affili-
ated to such a party, that is, where, even prior to the
transfer of the undertaking or business, the provisions of
the collective agreement would not have applied to the
employment relationship with the transferor if there had
been no reference to them in the agreement?

If the answer to that question is in the affirmative:
Does this apply also if the transferor and the transferee
are undertakings within the same group?

II.
Does Article 16 of the Charter of Fundamental Rights
of the European Union preclude a national provision
enacted to implement Directive 77/187/EEC or Direc-
tive 2001/23/EC which provides that, in the event of
the transfer of an undertaking or a business, the trans-
feree is bound by the conditions of employment agreed
individually and in the exercise of their freedom of con-
tract by the transferor with the employee as if he had
agreed them himself, even if these conditions incorpo-
rate into the employment contract dynamically, certain
provisions of a collective agreement which would not
otherwise have applied to the employment contract,
insofar as national law provides for both consensual and
unilateral adjustments by the transferee?

 
Case C-20/16. Free
movement – Tax

Wolfram Bechtel, Marie-Laure Bechtel – v –
Finanzamt Offenburg, reference lodged by the
German Bundesfinanzhof on 15 January 2016

Does Article 39 EC (now Article 45 TFEU) preclude a
provision of German law according to which contribu-
tions to the French pension and health insurance fund
paid by an employee living in Germany but working for
the French civil service — in contrast to comparable
contributions paid by an employee working in Germany
to the German social security fund — do not reduce the
income tax basis of assessment, if, under the Convention
between Germany and France, for the avoidance of
double taxation, the salary may not be taxed in Germany
and only increases the tax rate to be applied to other
income?

Should question 1 be answered in the affirmative even
if, within the framework of the taxation of the salary by
France, the insurance contributions in question
— whether specifically or at a flat rate — are taken into
account as reducing tax, or could have been taken into
account in reducing tax, but were not the subject of a
claim to that effect and therefore were not actually taken
into account?
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Case C-27/16. Sex
discrimination

Angel Marinkov – v – Presedatel na Darzhavna
agentsia za balgarite v chuzbina, reference lodged
by the Bulgarian Administrativen sad – Sofia-grad
on 18 January 2016

1. Must Article [14](1)(c) of Directive 2006/54 on the
implementation of the principle of equal opportuni-
ties and equal treatment of men and women in mat-
ters of employment and occupation (recast) and Arti-
cle 3(1)(c) of Council Directive 2000/78/EC estab-
lishing a general framework for equal treatment in
employment and occupation be interpreted as being
sufficiently precise and clear and, accordingly, appli-
cable to the legal position of a dismissed public-sector
worker, employed under a civil service employment
relationship, in a case where:
a. a dismissal took place because of a reduction in a

number of identical posts (functions) occupied by
the dismissed person and by other civil servants,
including both men and women;

b. the dismissal was based on a neutral provision of
national law;

c. under the circumstances of the dismissal in ques-
tion, national legislation does not lay down any cri-
teria or obligations for assessment in relation to
every individual who might be affected by dismiss-
al, nor does it lay down obligations to give reasons
for the dismissal of a specific individual?

2. Must Article [14](1)(c) of Directive 2006/54/EC and
Article 3(1)(c) of Directive 2000/78/EC, in conjunc-
tion with Articles 30, 47 and 52(1) of the Charter of
Fundamental Rights, be interpreted as permitting a
national measure such as Article 21 of the Law on
protection against discrimination (Zakon za zashtita
ot diskriminatsia), read in conjunction with Article
106(1)(2) of the Civil Service Law (Zakon za darz-
havnia sluzhitel), pursuant to Article 157(3) of the
Treaty on the Functioning of the European Union,
where the provisions of this (i.e. in the circumstances
described in the first question concerning the dis-
missal of a person employed in the public sector
under a civil service employment relationship, owing
to the abolition of a post on account of a reduction in
a number of identical posts occupied by both men
and women) do not expressly lay down any selection
obligations or criteria as part of the right to dismiss
staff, which both administrative and legal practice
permit only if the authority responsible for the dis-
missal made a discretionary decision to specify a pro-
cedure and criteria, in contrast to identical circum-
stances involving the dismissal of a public sector
worker employed under an employment law relation-
ship, for which selection obligations and criteria in
respect of the dismissal are laid down by law as part
of that authority’s right to dismiss staff?

3. Must Article [14](1)(c) of Directive 2006/54/EC and
Article 3(1)(c) of Directive 2000/78/EC, in conjunc-
tion with Articles 30, 47 and 52(1) of the Charter of
Fundamental Rights, be interpreted as meaning that
the dismissal of a person employed in the public sec-
tor under a civil service employment relationship will
be unjustified and contrary to those provisions, only
because the administrative authority did not carry out
a selection and apply objective criteria, or give rea-
sons for its choice to dismiss a particular person,
where that person occupied a post identical to that
occupied by other persons, both men and women,
and the dismissal took place on the basis of a neutral
provision?

4. Must Articles 18 and 25 of Directive 2006/54/EC,
read in conjunction with Article 30 of the Charter of
Fundamental Rights, be interpreted as meaning that
the requirement of proportionality has been met and
that those provisions allow for relevant national legis-
lation which provides for compensation in the case of
unlawful dismissal, applicable also in the event of
infringement of the principle of equal treatment in
matters of employment and occupation under EU
law, specifying a maximum compensation period of
six months and a fixed payment — based on the basic
salary for the post occupied, but only insofar as the
person remains unemployed or receives lower pay,
where the right of that person to be reinstated in the
post is separate and not part of his right to compensa-
tion under the national law of the Member State?

 
Case C-97/16. Self-
employment

José María Pérez Retamero – v – TNT Express et al,
reference lodged by the Spanish Juzgado de lo
Social No 3 de Barcelona on 17 February 2016

Must the definition of ‘mobile worker’ given in Article
3(d) of Directive 2002/15/EC be interpreted as pre-
cluding domestic legal provisions such as Article 1.3(g)
of the Workers’ Statute, which provides that “persons
providing a transport service by virtue of administrative
authorisations of which they are the holders, carried out
… using vehicles … of which ownership or a direct
power of disposal is vested in them cannot be regarded
as ‘mobile workers’?”

Must the second subparagraph of Article 3(e) of the
directive (“[f]or the purposes of this directive, those
drivers who do not satisfy these criteria shall be subject
to the same obligations and benefit from the same rights
as those provided for mobile workers by this directive”)
be interpreted as meaning that, if none or only one of
the criteria laid down for a person to be regarded as a
‘self-employed driver’ is fulfilled, the view must be tak-
en that the person concerned is a ‘mobile worker’?

150

EELC July 2016 | No. 2 doi: 10.5553/EELC/187791072016001002028



List of national correspondents
Country Name Website
Austria Andreas Tinhofer, MOSATI Rechts anwälte www.mosati.at
Belgium Chris van Olmen, Van Olmen & Wynant www.vow.be 
Bulgaria Kalina Tchakarova, Djingov, Gouginski, Kyutchukov & Velichkov www.dgkv.com
Croatia Dina Vlahov, Schoenherr Attorneys at Law www.schoenherr.eu
Cyprus George Z. Georgiou, Georgiou & Associates www.georgezgeorgiou.com
Czech Republic Nataša Randlová, Randl Partners www.randls.com
Denmark Mariann Norrbom, Norrbom Vinding www.norrbomvinding.com
Finland Janne Nurminen, Roschier www.roschier.com
France Claire Toumieux, Allen & Overy www.allenovery.com
Germany Paul Schreiner, Luther Rechts  anwalt gesellschaft www.luther-lawfirm.com
Greece Effie Mitsopoulou, Kyriakides Georgopoulos www.kgdi.gr
Hungary Gabriella Ormai, CMS Cameron McKenna www.cms-cmck.com
Ireland Orla O’Leary, Mason Hayes & Curran www.mhc.ie
Italy Caterina Rucci, Bird & Bird www.twobirds.com
Latvia Andis Burkevics, Sorainen www.sorainen.com 
Lithuania Inga Klimašauskienė, Glimstedt www.glimstedt.lt 
Luxembourg Michel Molitor, Molitor www.molitorlegal.lu
Malta Matthew Brincat, Ganado Advocates www.ganadoadvocates.com
Netherlands Zef Even, SteensmaEven www.steensmaeven.com
Norway André Istad Johansen, Advokatfirmaet Selmer www.selmer.no
Poland Marcin Wujczyk, Ksiazek & Bigaj www.ksiazeklegal.pl
Portugal Maria da Glória Leitão, Cuatrecasas, Gonçalves Pereira www.cuatrecasas.com
Romania Andreea Suciu, S.P.R.L. Menzer &  Bachmann-Noerr www.noerr.com
Slovakia Gabriel Havrilla, Legal Counsels www.legalcounsels.sk
Slovenia Petra Smolnikar, Schoenherr Attorneys at Law www.schoenherr.eu
Spain Sonia Cortés, Abdón Pedrajas & Molero www.abdonpedrajas.com 
Sweden Lars Lövgren, MAQS Law Firm www.maqs.com
United Kingdom James Davies, Lewis Silkin www.lewissilkin.com

Board of Academic Editors
Country Name University
Austria Prof. Dr. Martin E. Risak, PhD Universität Wien
Belgium Prof. Dr. Marc de Vos University of Ghent
Czech Republic Dr. iur. Petr Hůrka, PhD Charles University – Prague
Denmark Dr. Christian K. Clasen Copenhagen Business School
Finland Prof. Niklas Bruun University of Helsinki
France Prof. Jean-Philippe Lhernould Université de Nantes
Germany Prof. Dr. Gregor Thüsing, LL.M (Harvard) Universität Bonn
Greece Dr. Constantin Bakopoulos Univerity of Athens
Italy Dr. Luca Calcaterra Università Suor Orsola Benincasa, Naples
Ireland Prof. Anthony Kerr University College Dublin
Lithuania Daiva Petrylaite Vilnius University
Netherlands Prof. Ruben Houweling Erasmus University, Rotterdam
Norway Prof. Stein Evju University of Oslo
Poland Prof. Dr. hab. Andrzej Marian Świątkowski Jagiellonian University
Slovakia Andrej Poruban Comenius University, Bratislava
Spain Prof. Eduardo Gonzalez Biedma Universidad de Sevilla
Sweden Jur. Dr. Jonas Malmberg Uppsala Center for Labour Studies
United Kingdom Prof. Catherine Barnard University of Cambridge (Trinity College)

EELC
European Employment Law Cases (EELC) is a legal journal that is pub-
lished four times per year. Its principal aim is to publish judgments by 
national courts in Europe that are likely to be of interest to legal prac-
titioners in other European countries. To this end, EELC has a national 
correspondent in almost every country within the EU (plus Norway), 
who alerts the Editorial Board to such judgments within his or her own 
jurisdiction. A case report describes the facts of the case and the main 
aspects of the judgment. It also includes a Commentary by the author 
and, in many cases, comments on the case by lawyers in other jurisdic-
tions. Readers are invited to submit case reports, preferably through the 
national correspondent in their jurisdiction. Guidelines for authoring a 
case report are available from the Editorial Board. The names and con-
tact details of the national correspondents are listed on the inside of the 
back page. Besides case reports, EELC publishes the occasional article.

EELC also publishes summaries of recent judgments by the Court of 
Justice of the EU (the ECJ) that are relevant to practitioners of Euro-
pean employment law, as well as Advocates-Generals’ opinions and 
brief summaries of questions that have been referred to the ECJ for a 
preliminary ruling. 

The full text of all editions of EELC since its launch in 2009, including an 
index arranged by subject matter, can be accessed through the Eleven 
Journals’ website www.elevenjournals.com.

Editorial Board
EELC has an Editorial Board consisting of:

Andreea Suciu Noerr
 Bucharest, Romania
 andreea.suciu@noerr.com
  area of responsibility: Bulgaria, Croatia, Czech 

Republic, Hungary, Latvia, Lithuania, Romania, 
Slovakia, Slovenia

James Davies Lewis Silkin
 London, UK
 james.davies@lewissilkin.com
  area of responsibility: Denmark, Finland, Ireland, 

Norway, Sweden, UK
Paul Schreiner Luther Rechtsanwaltgesellschaft
 Köln, Germany
 paul.schreiner@luther-lawfirm.com
  area of responsibility: Austria, Belgium, France, 

Germany, Luxembourg, Netherlands
Effie Mitsopoulou Kyriakides Georgopoulos Law Firm
 Athens, Greece
 e.mitsopoulou@kglawfirm.gr
  area of responsibility: Cyprus, Greece, Italy, Malta, 

Portugal, Spain
Peter Vas Nunes BarentsKrans
(general editor) The Hague, Netherlands
 peter.vasnunes@barentskrans.nl

The Editorial Board is assisted by a professional editor,  Deborah  Ishihara 
in London.

Publisher
Eleven International Publishing, Kanonstraat 4-IV,  
P.O. Box 85576, 2508 CG The Hague,  
e-mail info@budh.nl, website  www.elevenpub.com.

Subscriptions
European Employment Law Cases is published quarterly. Annual sub-
scription rates for 2016 are € 240 (print and online). A special subscrip-
tion price for 2016 is available for EELA members. For more information, 
please contact the publisher. Prices exclude VAT and postage.

Open access policy
Six months after the publication of the article, the author is free to pro-
vide open access to the final pdf of his work. For more information, visit 
www.elevenjournals.com. Eleven International Publishing assumes that 
the author agrees to the license which can be found on the website.

Subscription queries and requests for sample copies should be directed 
to the Publisher.

ISSN 1877-9107
© Eleven International Publishing

OM_EELC_2016_02.indd   3-4 25-7-2016   15:29:25



European 
Employment 
Law Cases

2016 | 2
BELGIUM Court bans headscarf ban

DENMARK Dismissing employee with disabled child not discriminatory

UK Claimant must also show why ‘discriminatory’ practice is detrimental

AUSTRIA May salary ladder be less steep at start of career? 

OM_EELC_2016_02.indd   1-2 25-7-2016   15:29:25


